
  

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 

 

CASE NO.  1:09-MD-02036-JLK 

 
 
IN RE: CHECKING ACCOUNT 
OVERDRAFT LITIGATION 

 

MDL No. 2036 

 

  

 
 
THIS DOCUMENT RELATES TO: 
 

Michael Dasher v. RBC Bank (USA), 

predecessor in interest to PNC Bank, N.A. 

 

S.D. Fla. Case No. 1:10-CV-22190-JLK 

 

  

 

PLAINTIFFS’ AND CLASS COUNSEL’S MOTION FOR FINAL APPROVAL OF 

CLASS SETTLEMENT, AND APPLICATION FOR SERVICE AWARD, ATTORNEYS’ 

FEES AND EXPENSES, AND INCORPORATED MEMORANDUM OF LAW 

 

After more than eight years of litigation, Settlement Class Counsel negotiated the 

Settlement Agreement and Release attached as Exhibit A (“Agreement” or “Settlement”) with 

Defendant PNC Bank, N.A. (“PNC”), successor in interest to RBC Bank (USA) (“RBC”) (“PNC” 

or the “Bank”).1  The Settlement – which consists of the Bank’s payment of $7,500,000.00, 

inclusive of attorneys’ fees, costs and expenses to be awarded to Class Counsel and a Service 

Award to the Class Representative, plus PNC’s payment of all fees, costs, charges and expenses 

of the Notice Administrator and Settlement Administrator in connection with the Settlement – is 

 
1 All capitalized defined terms used herein have the same meanings ascribed in the Agreement.  

References to the party to this Agreement will be to PNC, as RBC no longer exists as a corporate 

entity.  References to historical facts alleged in the litigation will be to the particular entity (PNC 

or RBC) involved.  References to proceedings in the litigation will be to RBC, even after it was 

merged into PNC, because RBC was the named party throughout the litigation and the litigation 

involved RBC’s overdraft fee policies.  
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an outstanding result for the Settlement Class.  See Joint Declaration of Aaron Podhurst, Bruce S. 

Rogow and Robert C. Gilbert ¶¶ 5, 56 attached as Exhibit B (“Joint Decl.”).  The Settlement is 

fair, adequate and reasonable, and represents a “very impressive” result in the opinion of one 

nationally recognized expert.  See Declaration of Professor Brian T. Fitzpatrick ¶ 17 attached as 

Exhibit C (“Fitzpatrick Decl.”). 

Plaintiffs and Class Counsel now seek Final Approval of the Settlement.  Based on the 

controlling legal standards and supporting facts, Final Approval is clearly warranted.  In addition, 

Class Counsel respectfully request that the Court award a Service Award to the Class 

Representative, whose willingness to represent the Settlement Class and participation in the Action 

helped make the Settlement possible.  Finally, Class Counsel respectfully request that the Court 

award attorneys’ fees equal to thirty-five percent (35%) of the Settlement Fund to compensate us 

for our work in achieving the Settlement and approve reimbursements of certain expenses incurred 

in prosecuting the Action and in connection with the Settlement. 

I. INTRODUCTION 

The Action involved sharply opposed positions on several fundamental legal and factual 

questions.  Plaintiffs sued on behalf of themselves and all others similarly situated who incurred 

Overdraft Fees as a result of RBC’s High-to-Low Posting of Debit Card Transactions.  Plaintiffs 

alleged that RBC systemically engaged in High-to-Low Posting of Debit Card Transactions to 

maximize the Bank’s Overdraft Fee revenues.  According to Plaintiffs, RBC’s practices violated 

the Bank’s contractual and good faith duties, were substantively and procedurally unconscionable, 

resulted in conversion and unjust enrichment, and violated the North Carolina consumer protection 

statute.  RBC, on the other hand, consistently argued that the relevant Account agreements 

expressly authorized it to engage in High-to-Low Posting, that the claims brought in the Action 
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were subject to mandatory individual arbitration, and that Plaintiffs’ state law claims for relief 

were preempted.  Joint Decl. ¶ 3.    

Preliminary Settlement discussions began in 2018.  Settlement Class Counsel and PNC 

participated in a settlement conference in late January 2019.  On that date, they reached an 

agreement in principle concerning the material terms of the Settlement.  On February 5, 2019, 

Settlement Class Counsel and PNC executed a Summary Agreement that memorialized the 

material terms of the Settlement.  Soon thereafter, they filed a Joint Notice of Settlement and 

requested suspension of all pretrial deadlines pending the drafting and execution of the Agreement.  

Further discussions followed to address, inter alia, various issues relating to the Settlement.  Once 

those issues were resolved, the Agreement was finalized and executed in October 2019.2  Joint 

Decl. ¶¶ 25-28.    

Under the Settlement, all eligible Settlement Class Members who sustained a Positive 

Differential Overdraft Fee and do not opt-out will automatically receive their pro rata share of the 

Net Settlement Fund.  There are no claims forms to fill out, and Settlement Class Members will 

not be asked to prove that they were damaged as a result of the Bank’s High-to-Low Posting.  

Instead, Settlement Class Counsel and their expert used RBC’s available electronic customer data 

to determine which RBC Account Holders were adversely affected by High-to-Low Posting, and 

applied the formula detailed in paragraph 85 of the Agreement to calculate each Settlement Class 

Member’s damages under the Settlement.  Joint Decl. ¶¶ 30-31.    

A testament to the reasonableness and fairness of the Settlement is the magnitude of the 

 
2 Plaintiff Stephanie Avery, who filed her own action and was named as a Plaintiff in the 

Consolidated Amended Complaint, declined to participate in the Agreement and, therefore, is not 

one of the Parties to the Agreement, but is a member of the Settlement Class.  See Agreement at ¶ 

41 n.2. 

Case 1:09-md-02036-JLK   Document 4429   Entered on FLSD Docket 02/25/2020   Page 3 of 44



  4 
 

Settlement Fund.  Settlement Class Counsel negotiated a $7,500,000 Settlement, which is 

remarkable given that RBC asserted – and would continue to assert in the absence of this 

Settlement – that the relevant Account agreements expressly authorized it to engage in High-to-

Low Posting, that the claims brought in the Action were subject to mandatory individual 

arbitration, and that state law claims for relief were preempted.  In the face of those risks, the 

$7,500,000 recovery secured through this Settlement clearly merits Final Approval.  In addition to 

the $7,500,000 Settlement Fund, PNC agreed to pay all fees and costs incurred in connection with 

the Notice Program and Settlement administration, further increasing the recovery for the 

Settlement Class.  Joint Decl. ¶¶ 2-5. 

Plaintiffs and Class Counsel respectfully request that the Court: (1) grant Final Approval 

to the Settlement; (2) certify for settlement purposes the Settlement Class, pursuant to Rule 

23(b)(3) and (e) of the Federal Rules of Civil Procedure; (3) appoint as Class Representative the 

Plaintiff listed in paragraph 24 of the Agreement; (4) appoint as Class Counsel and Settlement 

Class Counsel the law firms and attorneys listed in paragraphs 22 and 51 of the Agreement, 

respectively; (5) approve a Service Award to the Class Representative; (6) award Class Counsel 

attorneys’ fees and reimbursement of certain expenses pursuant to Rule 23(h) of the Federal Rules 

of Civil Procedure; and (7) enter Final Judgment dismissing the Action with prejudice.  

II. MOTION FOR FINAL APPROVAL 

A. Procedural History 

On July 2, 2010, Plaintiff Michael Dasher filed Dasher v. RBC Bank USA, Case No. 1:10-

CV-22190-JLK (S.D. Fla.) (“Dasher”), a class action complaint, in the United States District Court 

for the South District of Florida, alleging RBC’s improper assessment and collection of Overdraft 

Fees due to High-to-Low Posting and seeking, inter alia, monetary damages, restitution, and 

equitable relief.  (See Compl., Case No. 10-22190 (S.D. Fla.), ECF No. 1).  Joint Decl. ¶ 9. 

Case 1:09-md-02036-JLK   Document 4429   Entered on FLSD Docket 02/25/2020   Page 4 of 44



  5 
 

On July 22, 2010, RBC moved to compel arbitration in Dasher.  (See Mot. to Compel 

Arbitration, Case No. 10-22190, ECF No. 5). On July 28, 2010, Dasher was transferred to MDL 

2036 and thereafter assigned to the “Second Tranche” of cases. (See MDL Transfer Receipt, ECF 

No. 730; Joint Report re List of Cases in Second Tranche, ECF No. 1494 (May 18, 2011)).  On 

August 23, 2010, the Court denied RBC’s motion to compel arbitration and stay litigation in 

Dasher on the ground that “the arbitration provision has the effect of deterring Plaintiff from 

bringing his claim and vindicating his rights.” (Order Den. Mot. to Compel Arbitration, ECF No. 

763, at 7; In re Checking Account Overdraft Litig., 2010 WL 3361127, at *2 (S.D. Fla. Aug. 23, 

2010). RBC timely appealed to the Eleventh Circuit. (See Def. RBC Bank (USA)’s Notice of 

Appeal, ECF No. 797).  Joint Decl. ¶ 10. 

While the Dasher appeal was pending, the U.S. Supreme Court issued AT&T Mobility, 

LLC v. Concepcion, 563 U.S. 333 (2011). The parties in Dasher jointly moved the Eleventh Circuit 

to vacate the Court’s order denying arbitration and remand the case for reconsideration in light of 

Concepcion. The Eleventh Circuit granted the joint motion and Dasher returned to the Court on 

June 28, 2011. (See Order Granting Joint Mot. to Vacate and Remand, ECF No. 1670).  Joint Decl. 

¶ 11. 

On July 9, 2010, Plaintiff Stephanie Avery filed Avery v. RBC Bank USA, Case No. 10-

CVS-11527, (“Avery”), a class action complaint, in the General Court of Justice, Superior Court 

Division, Wake County, North Carolina, alleging RBC’s improper assessment and collection of 

Overdraft Fees due to High-to-Low Posting and seeking, inter alia, monetary damages, restitution 

and equitable relief.  On August 12, 2010, Avery, the second-filed action, was removed to the 

Eastern District of North Carolina under Case No. 5:10-cv-329. (See Notice of Removal, Case No. 

10-24382 (S.D. Fla.), ECF No. 1).  Avery amended her complaint on August 26, 2010. (See Am. 
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Compl., Case No. 10-24382, ECF No. 8).   Joint Decl. ¶ 12. 

On September 16, 2010, RBC filed its motion to compel arbitration in Avery. (Mot. to 

Compel Arbitration & Mem. in Support, Case No. 10-24382, ECF Nos. 16-17).  Further 

proceedings in Avery were stayed pending a ruling by the Judicial Panel on Multidistrict Litigation 

on whether the action would be become part of MDL 2036. (Order Granting Mot. to Stay, Case 

No. 10-24382, ECF No. 21 (Oct. 4, 2010)).  On March 3, 2011, Avery was transferred to this Court 

and made part of MDL 2036. (MDL Transfer Receipt, ECF No. 1232).  Joint Decl. ¶ 13. 

On June 20, 2011, the Court issued an Omnibus Order that included Avery within its ambit. 

(See Omnibus Order Administratively Closing Member Cases, ECF No. 1640, at 4). That order 

denied as moot all motions filed under the original case numbers (see id. at 5), which terminated 

RBC’s motion to compel arbitration in Avery.  On September 12, 2011, the Court issued its Interim 

Scheduling Order re Fifth Tranche Actions, which assigned Avery to the Fifth Tranche. (See 

Interim Scheduling Order re Fifth Tranche Actions, ECF No. 1861, at 2). The Scheduling Order 

set a deadline for banks defending actions in the Fifth Tranche to file motions to compel arbitration. 

(See id. at 3).  Joint Decl. ¶ 14. 

RBC’s counsel and Plaintiffs’ Coordinating Counsel in MDL 2036 agreed that RBC would 

file a coordinated motion to compel arbitration in Dasher and Avery. Thus, when the Court issued 

its Interim Scheduling Order re Fifth Tranche Actions and set the deadline for motions to compel 

arbitration, counsel agreed that RBC would file a motion to compel arbitration encompassing both 

Dasher and Avery, thereby putting both actions on the same procedural track.  Joint Decl. ¶ 15. 

On October 3, 2011, RBC renewed its motion to compel arbitration and stay litigation in 

Dasher and Avery. (Renewed Mot. to Compel Arbitration, ECF No. 1929). Following discovery 

on arbitrability requested by Plaintiffs’ counsel and permitted by the Court (see Order Deferring 
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Ruling on Mot. to Compel Arbitration, ECF No. 2191 (Dec. 5, 2011)), Plaintiffs opposed RBC’s 

renewed motion to compel arbitration.  Joint Decl. ¶ 16.   

On January 11, 2013, the Court denied RBC’s renewed motion to compel arbitration in 

Dasher and Avery. (Order Den. Mot. to Compel Arbitration, ECF No. 3162); In re Checking 

Account Overdraft Litig., No. 09-2036, 2013 WL 151179 (S.D. Fla. Jan. 11, 2013). RBC appealed 

that order. (Def. RBC Bank (USA)’s Notice of Appeal, ECF No. 3164).  Joint Decl. ¶ 17. 

On February 10, 2014, the Eleventh Circuit affirmed the Court’s denial of RBC’s renewed 

motion to compel arbitration pursuant to the RBC Agreement. See Dasher v. RBC Bank (USA), 

745 F.3d 1111 (11th Cir. 2014).  The Eleventh Circuit denied RBC’s motion for rehearing.  The 

Eleventh Circuit granted RBC’s motion to stay its mandate pending the filing of a petition for 

certiorari.  On June 20, 2014, RBC filed a petition for writ of certiorari with the U.S. Supreme 

Court, arguing that arbitration should have been compelled pursuant to the RBC arbitration clause. 

The Supreme Court denied certiorari on October 6, 2014.  On October 20, 2014, the Eleventh 

Circuit remanded the case to the Court.  Joint Decl. ¶ 18. 

On November 10, 2014, the Consolidated Amended Complaint (“CAC”) was filed. 

(Consolidated Am. Class Action Compl., ECF No. 4007).  On December 5, 2014, RBC moved to 

compel arbitration of Plaintiff Dasher’s amended claims in the CAC pursuant to the arbitration 

clause in PNC’s 2013 amended account agreement.  (Mot. to Compel Arbitration of Pl. Dasher’s 

Individual Claims, ECF No. 4017). The Court denied that motion on August 21, 2015.  (Order 

Den. Def’s Mot. to Compel Arbitration, ECF No. 4210).  RBC appealed that order.  (Def. RBC 

Bank (USA)’s Notice of Appeal, ECF No. 4213).  Joint Decl. ¶ 19.   

On February 5, 2016, while the appeal was pending, the Court denied RBC’s motion to 

dismiss Plaintiff Avery’s individual claims.  (Def. Mot. to Dismiss Pl. Avery’s Individ. Claims, 
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ECF No. 4018; Order Den. Def’s Mot. to Dismiss, ECF No. 4284).  RBC was not required to file 

its answer to Plaintiff Avery’s individual claims until the Court resolved RBC’s motion to dismiss 

or strike Plaintiff Avery’s national class claims for lack of subject matter jurisdiction.  (Order 

Grant. Jt. Mot. to Mod. Deadline to Ans. Pl. Avery’s Claims, ECF No. 4286).  Joint Decl. ¶ 20.  

On July 5, 2016, while the appeal was still pending, the Court denied RBC’s motion to 

dismiss or strike Plaintiff Avery’s putative national class claims for lack of subject matter 

jurisdiction.  (Def. Mot. to Dismiss or Strike Pl.’s Nat’l Class Claims for Lack of Subj. Matter 

Juris., ECF No. 4019; Order Den. Mot. to Dismiss or Strike Pl.’s Nat’l Class Claims for Lack of 

Subj. Matter Juris., ECF No. 4302). That order denied RBC’s motion without prejudice to it raising 

the arguments again at the class certification stage. (ECF No. 4302 at 9).  On July 25, 2016, RBC 

answered Plaintiff Avery’s claims and asserted affirmative defenses.  (Ans. and Aff. Def. of Def. 

to Pl. Avery’s Claims in CAC, ECF No. 4307).  Joint Decl. ¶ 21. 

On February 13, 2018, the Eleventh Circuit affirmed the Court’s denial of arbitration on 

the ground that Plaintiff Dasher did not agree to arbitrate.  See Dasher v. RBC Bank (USA), 882 

F.3d, 1017 (11th Cir. 2018).  Dasher returned to the Court on March 14, 2018 and thereafter 

proceeded pursuant to the Court’s existing scheduling orders.  (See Am. Scheduling Order, ECF 

No. 4223 (Sept. 22, 2015); Order Cancelling Pretrial Conf. and Modifying Deadlines, ECF No. 

4334 (Mar. 22, 2017)).  On April 3, 2018, RBC answered Plaintiff Dasher’s claims and asserted 

affirmative defenses. (Ans. and Aff. Def. of Def. to Pl. Michael Dasher’s Claims in CAC, ECF 

No. 4348).  Joint Decl. ¶ 22.  

On August 31, 2018, after substantial discovery, Plaintiffs moved for class certification.  

(ECF No. 4364).  On October 10, 2018, RBC filed its opposition to class certification.  (ECF No. 

4370).  On November 9, 2018, Plaintiffs filed their reply in support of class certification.   (ECF 
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No. 4371).  Joint Decl. ¶ 23. 

On December 12, 2018, the Court heard oral argument on the motion for class certification 

and reserved ruling.  The Court directed both sides to submit proposed orders following receipt of 

the hearing transcript.  Joint Decl. ¶ 24.  

B. Settlement Negotiations. 

Beginning in 2018, PNC and Settlement Class Counsel initiated preliminary settlement 

discussions.  The settlement discussions resulted in the production of certain confidential overdraft 

data of RBC to Settlement Class Counsel.  The overdraft data was analyzed by Settlement Class 

Counsel’s expert for the purpose of identifying the number of affected Accounts and the amount 

of damages sustained as a result of High-to-Law Posting.  Joint Decl. ¶ 25.   

On January 22, 2019, Settlement Class Counsel and PNC participated in a settlement 

conference.  On that date, Settlement Class Counsel and PNC reached an agreement in principle 

concerning the material provisions of the Settlement.  Joint Decl. ¶ 26. 

On February 5, 2019, Settlement Class Counsel and PNC executed a Summary Agreement 

that memorialized the material terms of the Settlement.  On February 8, 2019, Settlement Class 

Counsel and PNC filed a Joint Notice of Settlement with the Court and requested suspension of 

all pretrial deadlines pending the drafting and execution of a final settlement agreement; the Court 

granted the request on February 14, 2019.  (ECF Nos. 4381, 4382).  Following further negotiations 

and discussions, the Parties resolved all remaining issues, culminating in the Agreement.  Joint 

Decl. ¶ 27. 

On November 6, 2019, Plaintiffs and Class Counsel filed their motion for preliminary 

approval.  (DE # 4423).  On November 13, 2019, the Court entered an Order Preliminarily 

Approving Class Settlement and Certifying Settlement Class.  (DE # 4425).   Pursuant to the 
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Preliminary Approval Order, notice was disseminated to members of the Settlement Class that 

provided, inter alia, a summary of the Settlement and advised them of their rights to object to or 

opt-out of the Settlement.  Joint Decl. ¶ 28. 

C. Summary of the Settlement Terms 

The Settlement terms are detailed in the Agreement attached as Exhibit A.  The following 

is a summary of the material terms of the Settlement. 

1. The Settlement Class 

The Settlement Class is an opt-out class under Rule 23(b)(3) of the Federal Rule of Civil 

Procedure.  The Settlement Class is defined as: 

All holders of a RBC Account who, from October 10, 2007 through and including 

March 1, 2012, incurred one or more Overdraft Fees as a result of RBC’s High-to-

Low Posting.  

 

Excluded from the Class are all former RBC and current PNC employees, officers 

and directors, and the judge presiding over this Action. 

Agreement ¶ 56. 

2. Monetary Relief 

The Settlement required PNC to deposit $7,500,000.00 into the Escrow Account following 

entry of the Preliminary Approval Order.  Agreement ¶ 58.  The Bank deposited that sum, thereby 

creating the Settlement Fund.  Joint Decl. ¶ 29.   

The Settlement Fund will be used to: (i) pay all payments to Settlement Class Members; 

(ii) pay all Court-ordered awards of attorneys’ fees, costs and expenses of Class Counsel; (iii) pay 

the Court-ordered Service Award to the Class Representative; (iv) distribute any residual funds; 

(v) pay all Taxes; (vi) pay any costs of Notice Administrator and Settlement administration other 

than those required to be paid by PNC; and (vii) pay any additional fees, costs and expenses not 

specifically enumerated in paragraph 82 of the Agreement, subject to approval of Settlement Class 
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Counsel and PNC.  Agreement ¶ 82.  In addition to the $7,500,000.00 Settlement Fund, PNC is 

responsible for paying all costs and fees of the Settlement Administrator and Notice Administrator 

incurred in connection with the administration of the Notice Program and Settlement 

administration.  Id. at ¶ 59. 

All identifiable members of the Settlement Class who experienced a Positive Differential 

Overdraft Fee will receive pro rata distributions from the Net Settlement Fund, provided they do 

not opt-out of the Settlement.3  Agreement ¶¶ 85, 87.  The Positive Differential Overdraft Fee 

analysis determines, among other things, which RBC Account holders were assessed additional 

Overdraft Fees that would not have been assessed if the Bank had used a chronological posting 

sequence or method for posting Debit Card Transactions instead of High-to-Low Posting, and how 

much in additional Overdraft Fees those Account holders paid as a result.  The calculation involves 

a multi-step process described in detail in the Agreement.  Id. at ¶ 85. 

Members of the Settlement Class do not have to submit claims or take any other affirmative 

step to receive relief under the Settlement.  The amount of their damages has been determined by 

Settlement Class Counsel’s expert through analysis of RBC’s electronic data.  Agreement Section 

XI.  As soon as practicable after Final Approval, but no later than 150 days from the Effective 

Date (Agreement ¶¶ 87-95), the Settlement Administrator will calculate and distribute the Net 

Settlement Fund, on a pro rata basis, to all Settlement Class Members who had a Positive 

Differential Overdraft Fee and did not timely opt out of the Settlement.  Agreement Section XII. 

 
3 The Net Settlement Fund is equal to the Settlement Fund, plus interest earned (if any), less the 

amount of Court-awarded attorneys’ fees and costs to Class Counsel, the amount of the Court-

awarded Service Award to the Class Representative, a reservation of a reasonable amount of funds 

for prospective costs of Settlement administration that are not PNC’s responsibility pursuant to 

paragraph 82 of the Agreement, and any other costs and/or expenses incurred in connection with 

the Settlement that are not specifically enumerated in paragraph 82 that are provided for in the 

Agreement and have been approved by Settlement Class Counsel and PNC.  Agreement ¶ 82. 
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Payments to Settlement Class Members who are Current Account Holders will be made by 

crediting such Settlement Class Members’ Accounts and notifying them of the credit.  Agreement 

¶ 92.  PNC will then be entitled to a reimbursement for such credits from the Net Settlement Fund.  

Id. at ¶ 93.  Past Account Holders (and any Current Account Holders whose Accounts cannot 

feasibly be automatically credited) will receive their payments by checks mailed by the Settlement 

Administrator.  Id. at ¶ 94. 

Any uncashed or returned checks will remain in the Settlement Fund for one year from the 

date the first distribution check is mailed, during which time the Settlement Administrator will 

make reasonable efforts to effectuate delivery of the Settlement Fund Payments.  Agreement ¶ 95.  

Any residual funds remaining in the Settlement Fund one year after the first Settlement Fund 

Payments are mailed will be distributed pursuant to Section XIII of the Agreement.  Id. at ¶ 96.  

3. Class Release 

In exchange for the benefits conferred by the Settlement, all Settlement Class Members 

who do not opt out will be deemed to have released PNC from claims related to the subject matter 

of the Action.  The detailed release language is found in Section XIV of the Agreement.  

Agreement ¶¶ 97-100. 

4. Settlement Notice 

The Notice Program (Agreement, Section VIII) was designed to provide the best notice 

practicable and was tailored to take advantage of the information PNC has available about 

Settlement Class Members.  Agreement ¶¶ 65-76.  PNC is obligated to pay all fees and costs of 

the Notice Program.  Id. at ¶¶ 59, 75.  The Notice Program was reasonably calculated under the 

circumstances to apprise members of the Settlement Class of the pendency of the Action, the terms 

of the Settlement, Class Counsel’s fee application and request for Service Award for the Class 

Representative, and their rights to opt-out of the Settlement Class or object to the Settlement.  See 
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Declaration of Cameron Azari ¶¶ 7-9, 13-30, 32-41 attached as Exhibit D (“Azari Decl.”); Joint 

Decl. ¶¶ 36-44.  The Notices and Notice Program constituted sufficient notice to all persons 

entitled to notice, and satisfied all applicable requirements of law including, but not limited to, 

Federal Rule of Civil Procedure 23 and the constitutional requirement of due process.   Azari Decl. 

¶ 41; Joint Decl. ¶ 37. 

5. Settlement Termination 

Either Party may terminate the Settlement if it is rejected or materially modified by the 

Court or an appellate court.  Agreement ¶ 106.  PNC also has the right to terminate the Settlement 

if the number of Settlement Class Members who timely opt out of the Settlement Class equals or 

exceeds the number or percentage specified in the separate letter executed concurrently with the 

Agreement by the Bank’s counsel and Settlement Class Counsel.  Id. at ¶ 107.  The number or 

percentage will be confidential except to the Court, who upon request will be provided with a copy 

of the letter agreement for in camera review.  Id. 

6. Service Award 

Class Counsel are entitled to request, and PNC will not oppose, a Service Award of Ten 

Thousand and 00/100 Dollars ($10,000.00) for the Class Representative.  Agreement ¶ 104.  If the 

Court approves it, the Service Award will be paid from the Settlement Fund and will be in addition 

to any other relief to which the Class Representative is entitled as a Settlement Class Member.  Id.  

The Service Award will compensate the Class Representative for his time and effort in the Action, 

and for the risks he undertook in prosecuting the Action.  Joint Decl. ¶ 46. 

7. Attorneys’ Fees and Costs 

Class Counsel are entitled to request, and PNC will not oppose, attorneys’ fees of up to 

thirty-five percent (35%) of the Settlement Fund, plus reimbursement of litigation costs and 

expenses.  Agreement ¶ 101.  The Parties negotiated and reached agreement regarding attorneys’ 
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fees and costs only after reaching agreement on all other material terms of the Settlement.  

Agreement ¶ 105; Joint Decl. ¶ 47. 

D. Argument. 

Court approval is required for settlement of a class action.  Fed. R. Civ. P. 23(e).  The 

federal courts have long recognized a strong policy and presumption in favor of class settlements.  

The Rule 23(e) analysis should be “informed by the strong judicial policy favoring settlements as 

well as the realization that compromise is the essence of settlement.”  In re Chicken Antitrust Litig. 

Am. Poultry, 669 F.2d 228, 238 (5th Cir. Unit B 1982).  In evaluating a proposed class settlement, 

the Court “will not substitute its business judgment for that of the parties; ‘the only question . . . is 

whether the settlement, taken as a whole, is so unfair on its face as to preclude judicial approval.’”  

Rankin v. Rots, 2006 WL 1876538, at *3 (E.D. Mich. June 28, 2006) (quoting Zerkle v. Cleveland-

Cliffs Iron Co., 52 F.R.D. 151, 159 (S.D.N.Y. 1971)).  Indeed, “[s]ettlement agreements are highly 

favored in the law and will be upheld whenever possible because they are a means of amicably 

resolving doubts and uncertainties and preventing lawsuits.”  In re Nissan Motor Corp. Antitrust 

Litig., 552 F.2d 1088, 1105 (5th Cir. 1977).  Class settlements minimize the litigation expenses of 

the parties and reduce the strain that litigation imposes upon already scarce judicial resources.  

Therefore, “federal courts naturally favor the settlement of class action litigation.”  Isby v. Bayh, 

75 F.3d 1191, 1196 (7th Cir. 1996).  

The Settlement here is more than sufficient under Rule 23(e) and Final Approval is clearly 

warranted. 

1. The Court Has Personal Jurisdiction Over the Settlement Class 

Because Settlement Class Members Received Adequate Notice and an 

Opportunity to Be Heard. 

  

In addition to having personal jurisdiction over Plaintiffs, who is a party to this Action, the 
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Court also has personal jurisdiction over all members of the Settlement Class because they 

received the requisite notice and due process.  See Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 

811-12 (1985) (citing Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306, 314-15 (1950)); 

see also In re Prudential Ins. Co. of Am. Sales Practices Litig., 148 F.3d 283, 306 (3d Cir. 1998). 

 a. The Best Notice Practicable Was Furnished. 

The Notice Program was comprised of three parts: (1) Mailed Notice consisting of direct 

mail postcards sent to all identifiable members of the Settlement Class; (2) Published Notice 

designed to reach those members of the Settlement Class for whom direct mail notice was not 

possible; and (3) a Long-Form Notice with more detail than the direct mail or publication notices, 

that has been available on the Settlement Website and via mail upon request.  Agreement, 69-73; 

Azari Decl. ¶¶ 13-29. 

Each facet of the Notice Program was timely and properly accomplished.  Azari Decl. ¶¶ 

13-29, 32-37.   The Notice Administrator received data files from PNC that identified 152,138 

Accounts included in the Settlement Class, which represented 148,437 unique Settlement Class 

member records, ran the associated names and addresses through the National Change of Address 

Database and mailed postcards to 130,424 unique addresses assigned to members of the Settlement 

Class.  Id. at ¶¶ 13-18.  The Notice Administrator performed follow up research and attempted to 

re-mail postcards to those members of the Settlement Class whose initial postcard notices were 

returned by the postal service.  Id. at ¶ 20.  The Notice Administrator also mailed the Long-Form 

Notice in response to requests from members of the Settlement Class.  Id. at ¶ 19. 

The Notice Administrator also performed and timely completed the Published Notice 

Program through Local Online Banners, Local Sponsored Search Listings and a National Press 

Release.  Azari Decl. ¶¶ 21-27.   
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The Notice Administrator also established the Settlement Website, including the Long-

Form Notice, to enable members of the Settlement Class to obtain detailed information about the 

Action and the Settlement.  Azari Decl. ¶¶ 28-29.  As of February 21, 2020, the Settlement Website 

had over 18,135 unique visitor sessions.  Id. at ¶ 29.  In addition, a toll-free number was established 

and has been operational since January 3, 2020.  Id. at ¶ 30.  By calling this number, members of 

the Settlement Class can listen to answers to frequently asked questions and request a copy of the 

Long-Form Notice.  Id.  As of February 21, 2020, the toll-free number had handled over 1,882 

calls.  Id.     

b. The Notice and Notice Program Were Reasonably Calculated to 

Inform Settlement Class Members of Their Rights. 

 

The Court-approved Notice and Notice Program satisfied due process requirements 

because they described “the substantive claims . . . [and] contain[ed] information reasonably 

necessary to make a decision to remain a class member and be bound by the final judgment.”  In 

re Nissan Motor Corp. Antitrust Litig., 552 F.2d at 1104-05.  The Notice, among other things, 

defined the Settlement Class, described the release provided to PNC under the Settlement, as well 

as the amount and proposed distribution of the Settlement proceeds, and informed members of the 

Settlement Class of their right to opt-out or object, the procedures for doing so, and the time and 

place of the Final Approval Hearing.  It also notified members of the Settlement Class that a class 

judgment would bind them unless they opted out and told them where they could get more 

information – for example, at the Settlement Website that posts a copy of the Agreement, as well 

as other important documents.  Further, the Notice described Class Counsel’s intention to seek 

attorneys’ fees of up to thirty-five percent (35%) of the $7,500,000.00 Settlement Fund, plus 

expenses, and a Service Award for the Class Representative.  Hence, the members of the 

Settlement Class were provided with the best practicable notice that was “reasonably calculated, 
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under [the] circumstances, to apprise interested parties of the pendency of the action and afford 

them an opportunity to present their objections.”  Shutts, 472 U.S. at 812 (quoting Mullane, 339 

U.S. at 314-15); see Azari Decl. ¶¶ 32-41. 

As of February 21, 2020, the Notice Administrator had received no requests for exclusion 

(opt-outs).  Azari Decl. ¶ 31.  As of that same date, no objections to the Settlement had been 

received.  Id.; Joint Decl. ¶ 67. 

 2. The Settlement Should Be Approved as Fair, Adequate and 

 Reasonable. 

In deciding whether to approve the Settlement, the Court will analyze whether it is “fair, 

adequate, reasonable, and not the product of collusion.”  Leverso v. Southtrust Bank, 18 F.3d 1527, 

1530 (11th Cir. 1994); see also Bennett v. Behring Corp., 737 F.2d 982, 986 (11th Cir. 1984).  A 

settlement is fair, reasonable and adequate when “the interests of the class as a whole are better 

served if the litigation is resolved by the settlement rather than pursued.”  In re Lorazepam & 

Clorazepate Antitrust Litig., MDL No. 1290, 2003 WL 22037741, at *2 (D.D.C. June 16, 2003) 

(quoting Manual for Complex Litigation (Third) § 30.42 (1995)).  Importantly, the Court is “not 

called upon to determine whether the settlement reached by the parties is the best possible deal, 

nor whether class members will receive as much from a settlement as they might have recovered 

from victory at trial.”  In re Mexico Money Transfer Litig., 164 F. Supp. 2d 1002, 1014 (N.D. Ill. 

2000) (citations omitted). 

The Eleventh Circuit has identified six factors to be considered in analyzing the fairness, 

reasonableness and adequacy of a class settlement under Rule 23(e): 

(1) the existence of fraud or collusion behind the settlement; 

 

(2) the complexity, expense, and likely duration of the litigation; 

 

(3) the stage of the proceedings and the amount of discovery completed; 
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(4) the probability of the plaintiffs’ success on the merits; 

 

(5) the range of possible recovery; and 

 

(6) the opinions of the class counsel, class representatives, and the substance 

and amount of opposition to the settlement. 

 

Leverso, 18 F.3d at 1530 n.6; see also Bennett, 737 F.2d at 986.  Additionally, effective December 

1, 2018, Rule 23(e) was amended to add a mandatory, but not exhaustive, list of similar final 

approval factors:  

(A) the class representatives and class counsel have adequately represented 

the class; 

 

(B) the proposal was negotiated at arm’s length; 

(C) the relief provided for the class is adequate, taking into account: 

(i) the costs, risks, and delay of trial and appeal; 

(ii) the effectiveness of any proposed method of distributing relief 

to the class, including the method of processing class-member 

claims; 

(iii) the terms of any proposed award of attorney’s fees, including 

timing of payment; and 

(iv) any agreement required to be identified under Rule 23(e)(3); and 

(D) the proposal treats class members equitably relative to each other. 

 

Fed. R. Civ. P. 23(e)(2). The analysis set forth below shows this Settlement to be eminently fair, 

adequate and reasonable. 

 a. There Was No Fraud or Collusion and the Settlement Was  

                  Negotiated at Arm’s Length. 

 

This Court well knows the vigor with which the Parties litigated until they reached the 
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Settlement.  The sharply contested nature of the proceedings in this Action demonstrates the 

absence of fraud or collusion behind the Settlement.  See, e.g., In re Sunbeam Sec. Litig., 176 F. 

Supp. 2d 1323, 1329 n.3 (S.D. Fla. 2001); Ingram v. Coca-Cola Co., 200 F.R.D. 685, 693 (N.D. 

Ga. 2001) (court had “no doubt that this case has been adversarial, featuring a high level of 

contention between the parties”); In re Motorsports Merchandise Antitrust Litig., 112 F. Supp. 2d 

1329, 1338 (N.D. Ga. 2000) (“This was not a quick settlement, and there is no suggestion of 

collusion”); Warren v. City of Tampa, 693 F. Supp. 1051, 1055 (M.D. Fla. 1988) (record disclosed 

no evidence of collusion, but to the contrary showed “that the parties conducted discovery and 

negotiated the terms of settlement for an extended period of time”), aff’d, 893 F.2d 347 (11th Cir. 

1989). 

Settlement Class Counsel negotiated the Settlement with similar vigor.  Plaintiffs and the 

Settlement Class were represented by experienced counsel throughout the negotiations.  Settlement 

Class Counsel and PNC engaged in arm’s-length negotiations.  Joint Decl. ¶¶ 25-27.  Cotton v. 

Hinton, 559 F. 2d 1326, 1330 (5th Cir. 1977) (a class action settlement should be approved so long 

as the Court finds that it is “fair, adequate and reasonable and is not the product of collusion 

between the parties.”).  See also Lipuma v. American Express Co., 406 F. Supp. 2d 1298, 1318-19 

(S.D. Fla. 2005) (approving class settlement where the “benefits conferred on the Class are 

substantial, and are the result of informed, arms-length negotiations by experienced Class 

Counsel”).  Thus, Rule 23(e)(2)(B) is satisfied.  

 b. The Settlement Will Avert Years of Highly Complex and 

 Expensive Litigation. 

 

The claims and defenses are complex; litigating them is both difficult and time-consuming.  

Joint Decl. ¶¶ 58, 66; Fitzpatrick Decl. ¶¶ 12-15.  Although this Action was litigated for over eight 

years before the Parties resolved it, recovery by any means other than settlement would require 
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additional years of litigation.  Id.; see United States v. Glens Falls Newspapers, Inc., 160 F. 3d 

853, 856 (2d Cir. 1998) (noting that “a principal function of a trial judge is to foster an atmosphere 

of open discussion among the parties’ attorneys and representatives so that litigation may be settled 

promptly and fairly so as to avoid the uncertainty, expense and delay inherent in a trial.”); In re 

Domestic Air Transp. Antitrust Litig., 148 F.R.D. 297, 317, 325-26 & n.32 (N.D. Ga. 1993) 

(“[A]djudication of the claims of two million claimants could last half a millennium”). 

In contrast, the Settlement provides immediate and substantial benefits to approximately 

150,000 members of the Settlement Class, all of whom were RBC customers.  Joint Decl. ¶ 58.  

As stated in In re Shell Oil Refinery, 155 F.R.D. 552 (E.D. La. 1993): 

The Court should consider the vagaries of litigation and compare the significance 

of immediate recovery by way of the compromise to the mere possibility of relief 

in the future, after protracted and expensive litigation.  In this respect, “[i]t has been 

held proper to take the bird in the hand instead of a prospective flock in the bush.” 

 

Id. at 560 (alterations in original) (quoting Oppenlander v. Standard Oil Co., 64 F.R.D. 597, 624 

(D. Colo. 1974)); see also In re U.S. Oil & Gas Litig., 967 F.2d 489, 493 (11th Cir. 1992) (noting 

that complex litigation “can occupy a court’s docket for years on end, depleting the resources of 

the parties and taxpayers while rendering meaningful relief increasingly elusive”).  Particularly 

because the “demand for time on the existing judicial system must be evaluated in determining the 

reasonableness of the settlement,” Ressler v. Jacobson, 822 F. Supp. 1551, 1554 (M.D. Fla. 1992) 

(citation omitted), there can be no doubt about the adequacy of the present Settlement under Rule 

23(e)(2)(C), which provides reasonable benefits to the Settlement Class. 

 c. The Factual Record Is Sufficiently Developed to Enable Class 

 Counsel to Make a Reasoned Judgment. 

 

Courts also consider “the degree of case development that class counsel have accomplished 

prior to settlement” to ensure that “counsel had an adequate appreciation of the merits of the case 
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before negotiating.”  In re General Motors Corp. Pick-up Truck Fuel Tank Prods. Liab. Litig., 55 

F.3d 768, 813 (3d Cir. 1995).  At the same time, “[t]he law is clear that early settlements are to be 

encouraged, and accordingly, only some reasonable amount of discovery should be required to 

make these determinations.”  Ressler, 822 F. Supp. at 1555. 

Settlement Class Counsel negotiated the Settlement with the benefit of significant litigation 

before this Court and the Eleventh Circuit involving RBC (and other banks in MDL 2036), 

including a damage analysis by Settlement Class Counsel’s expert based on RBC customer data.  

Joint Decl. ¶¶ 25, 31, 59; Declaration of Arthur Olsen ¶¶ 11-28 attached as Exhibit E (“Olsen 

Decl.”). Settlement Class Counsel’s analysis and understanding of the various legal obstacles, as 

well as the damage analysis, positioned them to evaluate with confidence the strengths and 

weaknesses of Plaintiffs’ claims and defenses through the conclusion of the litigation, as well as 

the range and amount of damages that were potentially recoverable if the Action successfully 

proceeded to judgment on a class-wide basis.  Joint Decl. ¶¶ 59-66; Fitzpatrick Decl. ¶¶ 12-15.  

“Information obtained from other cases may be used to assist in evaluating the merits of a proposed 

settlement of a different case.”  Lipuma, 406 F. Supp. 2d at 1325.  

d. Plaintiffs Faced Significant Obstacles to Prevailing. 

The “likelihood and extent of any recovery from the defendants absent . . . settlement” is 

another important factor in assessing the reasonableness of a settlement.  Domestic Air, 148 F.R.D. 

at 314; see also Ressler, 822 F. Supp. at 1555 (“A Court is to consider the likelihood of the 

plaintiff’s success on the merits of his claims against the amount and form of relief offered in the 

settlement before judging the fairness of the compromise.”).  According to Professor Fitzpatrick: 

“[I]t was not at all clear that the plaintiffs would have won their cases on the merits.”  Fitzpatrick 

Decl. ¶¶ 12-15.     

Settlement Class Counsel believe that Plaintiffs had a solid case against RBC.  Joint Decl. 
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¶ 60.  Even so, we are mindful that RBC advanced significant defenses that would have been 

required to overcome in the absence of the Settlement.  Id. at ¶¶ 60-61; Fitzpatrick Decl. ¶¶ 12-15.  

This Action involved several major litigation risks.  Joint Decl. ¶ 60; Fitzpatrick Decl. ¶¶ 12-13.  

As this Court recognized in granting final approval to the settlement with Bank of America: “The 

combined risks here were real and potentially catastrophic . . .  [B]ut for the Settlement, Plaintiffs 

and the class faced a multitude of potentially serious, substantive defenses, any one of which could 

have precluded or drastically reduced the prospects of recovery.”  In re Checking Account 

Overdraft Litig., 830 F. Supp. 2d 1330, 1347-48 (S.D. Fla. 2011). 

Apart from the risks, continued litigation would have involved substantial delay and 

expense, which further counsels in favor of Final Approval.  Joint Decl. ¶ 61; Fitzpatrick Decl. ¶ 

14.  The uncertainties and delays from this process would have been significant.  Id. 

Given the myriad risks attending these claims, as well as the certainty of substantial delay 

and expense from ongoing litigation, the Settlement cannot be seen as anything except a fair 

compromise.  See, e.g., Bennett v. Behring Corp., 96 F.R.D. 343, 349-50 (S.D. Fla. 1982), aff’d, 

737 F.2d 982 (11th Cir. 1984) (plaintiffs faced a “myriad of factual and legal problems” creating 

“great uncertainty as to the fact and amount of damage,” making it “unwise [for plaintiffs] to risk 

the substantial benefits which the settlement confers . . . to the vagaries of a trial”).  All of this 

evidences that Rule 23(e)(2)(C)(i) is satisfied. 

 e. The Benefits Provided by the Settlement Are Fair, Adequate 

 and Reasonable Compared to the Range of Possible Recovery. 

 

In determining whether a settlement is fair given the potential range of recovery, the Court 

should be guided by “the fact that a proposed settlement amounts to only a fraction of the potential 

recovery does not mean the settlement is unfair or inadequate.”  Behrens v. Wometco Enters., Inc., 

118 F.R.D. 534, 542 (S.D. Fla. 1988) (King, J.), aff’d, 899 F.2d 21 (11th Cir. 1990).  Indeed, “[a] 
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settlement can be satisfying even if it amounts to a hundredth or even a thousandth of a single 

percent of the potential recovery.”  Id.  This is because a settlement must be evaluated “in light of 

the attendant risks with litigation.”  Thompson v. Metropolitan Life Ins. Co., 216 F.R.D. 55, 64 

(S.D.N.Y. 2003); see also Bennett, 737 F.2d at 986 (“[C]ompromise is the essence of settlement.”).  

Thus, courts regularly find settlements to be fair where “[p]laintiffs have not received the optimal 

relief.”  Warren, 693 F. Supp. at 1059; see, e.g., Great Neck Capital Appreciation Investment 

P’ship, L.P. v. PriceWaterHouseCoopers, L.L.P., 212 F.R.D. 400, 409-10 (E.D. Wis. 2002) (“The 

mere possibility that the class might receive more if the case were fully litigated is not a good 

reason for disapproving the settlement.”).   

Settlement Class Counsel were well-positioned to evaluate the strengths and weaknesses 

of Plaintiffs’ claims, as well as the appropriate basis upon which to settle them, as a result of their 

litigation and settlement of similar claims reached within MDL 2036.  Joint Decl. ¶ 50.  Settlement 

Class Counsel also gained further insight into the practical and legal issues they would have 

continued to face litigating these claims against RBC based, in part, on similar claims challenging 

Wells Fargo’s high-to-low posting practices prosecuted in Gutierrez v. Wells Fargo Bank, N.A., 

730 F. Supp. 2d 1080 (N.D. Cal. 2010)4  Joint Decl. ¶ 51. 

Settlement Class Counsel’s damage expert’s analysis of RBC’s available electronic 

transactional data showed that the most favorable outcome Plaintiffs and the Settlement Class 

could have anticipated recovering at trial was $33,153,673.91 during the Class Period, although 

alternative sort orders could have resulted in a recovery of a much lower amount.  Olsen Decl. ¶¶ 

 
4 On remand, the District Court again entered judgment for $203 million in favor of the class based 

on provisions of the California consumer fraud statute – a claim not available here since the Bank 

did not operate branches in California.  In 2014, in an unpublished opinion, the Ninth Circuit 

affirmed the reinstated judgment.  
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27, 33.  Through this Settlement, Plaintiffs and the Settlement Class have achieved a recovery of 

approximately twenty-three percent (23%) of the most favorable damage recovery, without further 

risks or delays.  Joint Decl. ¶ 55; Fitzpatrick Decl. ¶ 11.    This Settlement provides an extremely 

fair and reasonable recovery to the Settlement Class in light of RBC’s defenses, as well as the 

challenging, unpredictable path of litigation that Plaintiffs would otherwise have continued to face 

in the trial and appellate courts.  Joint Decl. ¶ 63; Fitzpatrick Decl. ¶¶ 12-13.  The automatic pro 

rata distribution process further supports Final Approval; eligible Settlement Class Members will 

receive their cash benefits automatically, without needing to fill out any claim forms – or indeed 

to take any affirmative steps whatsoever.  Joint Decl. ¶ 64; Fitzpatrick Decl. ¶ 16.  This satisfies 

Rule 23(e)(2)(C)(ii) and Rule 23(e)(2)(D). 

The $7,500,000 cash recovery is fair and reasonable given the obstacles confronted and the 

complexity of the Action, and the significant barriers that stood between the pre-settlement status 

of the Action and final judgment, including rulings on class certification, summary judgment, trial, 

and post-trial appeals.  Joint Decl. ¶¶ 63; Fitzpatrick Decl. ¶¶ 12-15.  Taking these risks into 

account, the Settlement “is not only fair, adequate and reasonable, but, frankly, very impressive as 

well.”  Fitzpatrick Decl. ¶ 17.  RBC’s agreement to pay the fees, costs and expenses of the Notice 

Administrator and Settlement Administrator further enhances the recovery.  Joint Decl. ¶ 56; 

Fitzpatrick Decl. ¶ 21 n. 28.  Given the extraordinary obstacles that Plaintiffs faced in the litigation, 

this recovery is an excellent achievement by any objective measure.  Thus, Rule 23(e)(2)(C) is 

met. 

 f. The Opinions of Settlement Class Counsel and Absent Class 

Members Favor Approval of the Settlement. 

 

Settlement Class Counsel fully endorse the Settlement with RBC.  Joint Decl. ¶¶ 65-66.  

The Court should give “great weight to the recommendations of counsel for the parties, given their 
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considerable experience in this type of litigation.”  Warren, 693 F. Supp. at 1060; see also 

Domestic Air, 148 F.R.D. at 312-13 (“In determining whether to approve a proposed settlement, 

the Court is entitled to rely upon the judgment of the parties’ experienced counsel.  ‘[T]he trial 

judge, absent fraud, collusion, or the like, should be hesitant to substitute its own judgment for that 

of counsel.’”) (citations omitted). 

To date, there has been virtually no opposition to the Settlement.  As of February 21, 2020, 

no members of the Settlement Class had requested to be excluded from the Settlement Class.  Azari 

Decl. ¶ 31; Joint Decl. ¶ 67.  Moreover, as of that date, no objections to the Settlement had been 

received.  Azari Decl. ¶ 31; Joint Decl. ¶ 67.  This is another indication that the Settlement Class 

is satisfied with the Settlement.  It is settled that “[a] small number of objectors from a plaintiff 

class of many thousands is strong evidence of a settlement’s fairness and reasonableness.”  

Association for Disabled Americans v. Amoco Oil Co., 211 F.R.D. 457, 467 (S.D. Fla. 2002); also 

Mangone v. First USA Bank, 206 F.R.D. 222, 227 (S.D. Ill. 2001) (“In evaluating the fairness of a 

class action settlement, such overwhelming support by class members is strong circumstantial 

evidence supporting the fairness of the Settlement.”); Austin v. Pennsylvania Dept. of Corrections, 

876 F. Supp. 1437, 1458 (E.D. Pa. 1995) (“Because class members are presumed to know what is 

in their best interest, the reaction of the class to the Settlement Agreement is an important factor 

for the court to consider.”). 

 3. The Court Should Certify the Settlement Class. 

This Court found the requirements of Rule 23(a) and 23(b)(3) satisfied in this Action in 

granting Preliminary Approval to the Settlement (DE # 4425), and in granting final approval to 

settlements reached in numerous other actions in MDL 2036. See, e.g., DE # 2150 (Bank of 

America); DE # 3134 (JPMorgan Chase Bank); DE # 3331 (Citizens Financial); DE # 3580 (PNC 
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Bank); DE # 3753 (U.S. Bank); and DE # 4168 (Capital One).  The Court should make the same 

class certification findings in granting Final Approval. 

Based on the foregoing, the Settlement is fair, adequate and reasonable, and merits Final 

Approval. 

III. APPLICATION FOR SERVICE AWARDS 

Pursuant to the Settlement, Class Counsel request, and PNC does not oppose, a Service 

Award in the amount of $10,000.00 for the Class Representative identified in paragraph 24 of the 

Agreement.  Agreement ¶ 104; Joint Decl. ¶ 69.  Service awards “compensate named plaintiffs for 

the services they provided and the risks they incurred during the course of the class action 

litigation.”  Allapattah Servs., Inc. v. Exxon Corp., 454 F. Supp. 2d 1185, 1218 (S.D. Fla. 2006).  

“[T]here is ample precedent for awarding incentive compensation to class representatives at the 

conclusion of a successful class action.”  David v. American Suzuki Motor Corp., 2010 WL 

1628362, at *6 (S.D. Fla. Apr. 15, 2010).  Courts have consistently found service awards to be an 

efficient and productive way to encourage members of a class to become class representatives.  

See, e.g., Ingram v. The Coca-Cola Co., 200 F.R.D. 685, 694 (N.D. Ga. 2001) (awarding class 

representatives $300,000 each, explaining that “the magnitude of the relief the Class 

Representatives obtained on behalf of the class warrants a substantial incentive award.”); Spicer 

v. Chicago Bd. Options Exchange, Inc., 844 F. Supp. 1226, 1267-68 (N.D. Ill. 1993) (collecting 

cases approving service awards ranging from $5,000 to $100,000, and awarding $10,000 to each 

named plaintiff).   

The relevant factors include: (1) the actions the class representatives took to protect the 

interests of the class; (2) the degree to which the class benefited from those actions; and (3) the 

amount of time and effort the class representatives expended in pursuing the litigation.  See, e.g., 
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Cook v. Niedert, 142 F.3d 1004, 1016 (7th Cir. 1998). 

The above factors, as applied to this Action, demonstrate the reasonableness of the 

requested Service Award to the Class Representative.  Joint Decl. ¶ 72; see, e.g., Checking Account 

Overdraft, 830 F. Supp. 2d at 1357-58 (“The Court notes that the class representatives expended 

time and effort in meeting their fiduciary obligations to the Class, and deserve to be compensated 

for it.”).  The Class Representative’s substantial assistance enabled Class Counsel to successfully 

prosecute the Action and reach the Settlement, including (1) submitting to interviews with Class 

Counsel, (2) locating and forwarding responsive documents and information (i.e., monthly account 

statements and account agreements), and (3) preparing for and testifying at a deposition taken by 

RBC’s counsel.  In so doing, the Class Representative was integral to forming the theory of the 

case.  Joint Decl. ¶ 72.  He remained committed to the prosecution of the Action notwithstanding 

multiple interlocutory appeals. 

The Class Representative not only devoted time and effort to the litigation, but the end 

result of his efforts, coupled with those of Class Counsel, provided a substantial benefit to the 

Settlement Class.  Joint Decl. ¶ 72.  If the Court approves it, the total Service Award will be 

$10,000.  This amount is less than 0.0013% of the Settlement Fund, a ratio that falls well below 

the range of what has been deemed to be reasonable.  Id. at ¶ 73; see, e.g., Enter. Energy Corp. v. 

Columbia Gas Transmission, 137 F.R.D. 240, 251 (S.D. Ohio 1991) (approving service awards 

totaling $300,000, or 0.56% of a $56.6 million settlement).  The Service Awards requested here 

are reasonable and should be approved. 

IV. APPLICATION FOR ATTORNEYS’ FEES AND EXPENSES 

As indicated in the Agreement and the Notice, and consistent with standard class action 

practice and procedure, Class Counsel respectfully request attorneys’ fees equal to thirty-five 

Case 1:09-md-02036-JLK   Document 4429   Entered on FLSD Docket 02/25/2020   Page 27 of 44



  28 
 

percent (35%) of the $7,500,000 Settlement Fund created through our efforts.  Agreement ¶ 101; 

Joint Decl. ¶ 74.  Class Counsel also request reimbursement of limited out-of-pocket costs and 

expenses totaling $92,899.19 incurred in connection with the prosecution of the Action and in 

connection with the Settlement.  Id.  Settlement Class Counsel and PNC negotiated and reached 

agreement regarding attorneys’ fees and costs only after reaching agreement on all other material 

terms of this Settlement.  Agreement ¶ 104; Joint Decl. ¶ 74.  The thirty-five percent (35%) fee 

request is within the range of reason under the factors listed by the Eleventh Circuit in Camden I 

Condo. Ass’n. v. Dunkle, 946 F.2d 768 (11th Cir. 1991).  Fitzpatrick Decl. ¶ 21.  For the reasons 

detailed herein, the requested fee is appropriate, fair and reasonable and should be approved in 

accordance with Rule 23(e)(2)(C)(iii). 

A. The Law Awards Class Counsel Fees From the Common Fund Created Through 

Their Efforts. 

 

It is well established that when a representative party has conferred a substantial benefit upon 

a class, counsel is entitled to attorneys’ fees based upon the benefit obtained.  Camden I, 946 F.2d 

at 771; Boeing Co. v. Van Gemert, 444 U.S. 472, 478 (1980).  The common benefit doctrine is an 

exception to the general rule that each party must bear its own litigation costs.  The doctrine serves 

the “twin goals of removing a potential financial obstacle to a plaintiff’s pursuit of a claim on behalf 

of a class and of equitably distributing the fees and costs of successful litigation among all who 

gained from the named plaintiff’s efforts.”  In re Gould Sec. Litig., 727 F. Supp. 1201, 1202 (N.D. 

Ill. 1989) (citation omitted).  The common benefit doctrine stems from the premise that those who 

receive the benefit of a lawsuit without contributing to its costs are “unjustly enriched” at the expense 

of the successful litigant.  Van Gemert, 444 U.S. at 478.  As a result, the Supreme Court, the Eleventh 

Circuit, and courts in this District have all recognized that “[a] litigant or a lawyer who recovers a 

common fund for the benefit of persons other than himself or his client is entitled to a reasonable 
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attorney’s fee from the fund as whole.”  Sunbeam, 176 F. Supp. 2d at 1333 (citing Van Gemert, 444 

U.S. at 478); see also Camden I, 946 F.2d at 771 (“Attorneys in a class action in which a common 

fund is created are entitled to compensation for their services from the common fund, but the amount 

is subject to court approval.”).  Courts have also recognized that appropriate fee awards in cases such 

as this encourage redress for wrongs caused to entire classes of persons and deter future misconduct 

of a similar nature.  See, e.g., Mashburn, 684 F. Supp. at 687; see also Deposit Guar. Nat’l Bank v. 

Rope, 445 U.S. 326, 338-39 (1980).  Adequate compensation promotes the availability of counsel 

for aggrieved persons: 

If the plaintiffs’ bar is not adequately compensated for its risk, responsibility, and 

effort when it is successful, then effective representation for plaintiffs in these cases 

will disappear . . . .  We as members of the judiciary must be ever watchful to avoid 

being isolated from the experience of those who are actively engaged in the practice 

of law.  It is difficult to evaluate the effort it takes to successfully and ethically 

prosecute a large plaintiffs’ class action suit.  It is an experience in which few of us 

have participated.  The dimensions of the undertaking are awesome. 

 

Muehler v. Land O’Lakes, Inc., 617 F. Supp. 1370, 1375-76 (D. Minn. 1985).  

 

In the Eleventh Circuit, class counsel receives a percentage of the funds obtained through 

a settlement.  In Camden I – the controlling authority regarding attorneys’ fees in common-fund 

class actions – the Eleventh Circuit held that “the percentage of the fund approach [as opposed to 

the lodestar approach] is the better reasoned in a common fund case.  Henceforth in this circuit, 

attorneys’ fees awarded from a common fund shall be based upon a reasonable percentage of the 

fund established for the benefit of the class.”  Camden I, 946 F.2d at 774.  This Court has applied 

the percentage of the fund approach in MDL 2036, holding: 

The Eleventh Circuit made clear in Camden I that percentage of the fund is the 

exclusive method for awarding fees in common fund class actions. Camden I, 946 

F.2d at 774.  Even before Camden I, courts in this Circuit recognized that “a 

percentage of the gross recovery is the only sensible method of awarding fees in 

common fund cases.”  Mashburn v. Nat’l Healthcare, Inc., 684 F. Supp. 660, 670 

(M.D. Ala. 1988).  More importantly, the Court observed first-hand the 
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monumental effort exerted by Class Counsel in this case, and does not need to see 

timesheets to know how much work Class Counsel have put in to reach this point. 

 

Checking Account Overdraft, 830 F. Supp. 2d at 1362. 

 

The Court has substantial discretion in determining the appropriate fee percentage.  “There 

is no hard and fast rule mandating a certain percentage of a common fund which may be awarded 

as a fee because the amount of any fee must be determined upon the facts of each case.”  Sunbeam, 

176 F. Supp. 2d at 1333 (quoting Camden I, 946 F.2d at 774).  Nonetheless, “[t]he majority of 

common fund fee awards fall between 20 percent to 30 percent of the fund” – though “an upper 

limit of 50 percent of the fund may be stated as a general rule.”  Id. (quoting Camden I, 946 F.2d 

at 774-75); see also Waters v. Int’l Precious Metals Corp., 190 F.3d 1291 (11th Cir. 1999), cert. 

denied, 530 U.S. 1289 (2000) (approving fee award where the district court determined that the 

benchmark should be 30 percent and then adjusted the fee award higher in view of the 

circumstances of the case). 

Class Counsel’s fee request falls within this accepted range and, as Professor Fitzpatrick 

points out, over 40% of the Eleventh Circuit percentage method fee awards analyzed in his study 

included fee awards between 30% and 35%.  Fitzpatrick Decl. ¶ 25.  As Professor Fitzpatrick 

opines, analysis of the relevant factors and circumstances justify fee request in this case.  Id. at ¶¶ 

22-32. 

B. Application of the Camden I Factors Supports the Requested Fee. 

The Eleventh Circuit has provided a set of factors the Court should use to determine a 

reasonable percentage to award as an attorney’s fee to class counsel in class actions: 

(1) the time and labor required; 

  

(2) the novelty and difficulty of the relevant questions; 

  

(3) the skill required to properly carry out the legal services; 
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(4) the preclusion of other employment by the attorney as a result of his 

            acceptance of the case; 

  

(5) the customary fee; 

  

(6) whether the fee is fixed or contingent; 

  

(7) time limitations imposed by the clients or the circumstances; 

 

(8) the results obtained, including the amount recovered for the clients; 

 

(9) the experience, reputation, and ability of the attorneys; 

  

(10) the “undesirability” of the case; 

  

(11) the nature and the length of the professional relationship with the clients; 

and 

 

(12) fee awards in similar cases. 

 

Camden I, 946 F.2d at 772 n.3 (citing factors originally set forth in Johnson v. Georgia Highway 

Express, Inc., 488 F.2d 714, 717-19 (5th Cir. 1974)). 

These twelve factors are guidelines and are not exclusive.  “Other pertinent factors are the 

time required to reach a settlement, whether there are any substantial objections by class members 

or other parties to the settlement terms or the fees requested by counsel, any non-monetary benefits 

conferred upon the class by the settlement, and the economics involved in prosecuting a class 

action.”  Sunbeam, 176 F. Supp. 2d at 1333 (quoting Camden I, 946 F.2d at 775).  In addition, the 

Eleventh Circuit has “encouraged the lower courts to consider additional factors unique to the 

particular case.”  Camden I, 946 F.2d at 775.  As applied here, the Camden I factors demonstrate 

that the Court should approve the requested fee.  Fitzpatrick Decl. ¶¶ 20-25. 

1. The Claims Against RBC Required Substantial Time and Labor. 

 

Prosecuting and settling these claims demanded considerable time and labor, making this 

fee request reasonable.  Joint Decl. ¶¶ 76-81; Fitzpatrick Decl. ¶ 26.  
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Throughout the pendency of the Action, the organization of Class Counsel ensured that we 

were engaged in coordinated, productive work to maximize efficiency and minimize duplication 

of effort.  Joint Decl. ¶ 76.  Class Counsel devoted substantial time to investigating the claims 

against RBC.  Id. at ¶ 77.  Class Counsel interviewed numerous RBC customers and potential 

plaintiffs to gather information about the Bank’s conduct, at the time the lawsuit was filed and in 

the past, to determine the effect that its conduct had on consumers.  Id.  This information was 

essential to Class Counsel’s ability to understand the nature of RBC’s conduct, the language of the 

Account agreements at issue, and potential remedies.  Id.  Class Counsel also expended significant 

resources researching and developing the legal claims at issue.  Id.  

Class Counsel expended significant resources researching and developing the legal theories 

and arguments presented in our pleadings and motions, and in opposition to RBC’s motions and 

briefs, before this Court and the Eleventh Circuit.  Joint Decl. ¶ 78.  Substantial time and resources 

were also dedicated to conducting formal discovery, that included review of over 145,000 pages 

of documents and electronic data as well as taking and defending eight depositions and preparing 

and arguing the motion for class certification, as well as three appeals before the Eleventh Circuit.  

Id. at ¶ 79.   

 Settlement negotiations consumed additional time and resources.  Joint Decl. ¶ 80.  As 

noted previously, initial settlement discussions began in 2018 and Settlement Class Counsel and 

PNC participated in a settlement conference in late January 2019.  Id.  On that date, they reached 

an agreement in principle concerning the material provisions of the Settlement.  Id.  Ultimately, 

on February 5, 2019, Settlement Class Counsel and PNC reached an agreement in principle and 

executed a Summary Agreement that memorialized the material terms of the Settlement.  Soon 

thereafter, they filed a joint notice of settlement requesting a suspension of all deadlines pending 
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the drafting and execution of the Agreement.  Id.  Months of detailed discussions and negotiations 

ensued, ultimately resulting in the drafting and execution of the Agreement.  Id.  

All told, Class Counsel’s coordinated work paid dividends for the Settlement Class.  Each 

of the above-described efforts was essential to achieving the Settlement before the Court.  Joint 

Decl. ¶ 81.  The time and resources Class Counsel devoted to prosecuting and settling this Action 

readily justify the fee that we now request.  “For all these reasons, I believe the fee award requested 

here is well within the range of reason.  Class counsel undertook an incredibly risky and 

undesirable case, and through their diligence, perseverance, and skill, obtained an outstanding 

result for the settlement class.  Class counsel should be commended for such an excellent result 

and should be compensated in accord with their request because it is warranted and reasonable 

given similar fee awards.”  See Fitzpatrick Decl. ¶ 32. 

As Professor Fitzpatrick notes, this particular case was litigated longer than almost any 

other case in MDL 2036 (over 8 years), well beyond the average time to resolve a consumer class 

action.  See Fitzpatrick Decl. ¶ 26.  These factors support the increased fee request.  Id.   

2. The Issues Involved Were Novel and Difficult, and Required the Skill 

 of Highly Talented Attorneys. 

 

The Court regularly witnessed and commented upon the high quality of our legal work, 

which conferred a substantial benefit on the Settlement Class in the face of significant litigation 

obstacles.  Joint Decl. ¶¶ 82-85.  Our work required the acquisition and analysis of a substantial 

amount of factual and legal information.  Id.  The management of this very large MDL, including 

the Action against RBC, also presented challenges most law firms are simply not able to meet.  Id.    

In any given case, the skill of legal counsel should be commensurate with the novelty and 

complexity of the issues, as well as the skill of the opposing counsel.  Litigation of this Action 

required counsel highly trained in class action law and procedure as well as the specialized issues 
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presented here, including the impact of evolving arbitration jurisprudence on consumer class 

actions.  Class Counsel possess these attributes, and their participation added value to the 

representation of this large Settlement Class.  Joint Decl. ¶ 83. The record demonstrates that the 

Action involved a broad range of complex and novel challenges, which Class Counsel met at every 

juncture.  Id. at ¶ 84.  

Consideration of the novelty and difficulty of the questions involved and the 

‘undesirability” of the case factors further support the increased fee request in this case.    See 

Fitzpatrick Decl. ¶ 27.   “To put it succinctly, this was no ordinary class action.  Indeed, I believe 

this case was more risky and less desirable than most class actions, including many in this MDL.”  

Id. 

In evaluating the quality of representation by Class Counsel, the Court should also consider 

the quality of opposing counsel.  See Camden I, 946 F.2d at 772 n.3; Ressler, 149 F.R.D. at 654.  

Throughout the litigation, PNC was represented by extremely capable counsel.  They were worthy, 

highly competent adversaries.  Joint Decl. ¶ 85; see also Checking Account Overdraft, 830 F. Supp. 

2d at 1348 (finding “Class Counsel confronted not merely a single large bank, but the combined 

forces of a substantial portion of the entire American banking industry, and with them a large 

contingent of some of the largest and most sophisticated law firms in the country.”) (internal 

quotation marks and citation omitted); Walco Invs. v. Thenen, 975 F. Supp. 1468, 1472 (S.D. Fla. 

1997) (stating that “[g]iven the quality of defense counsel from prominent national law firms, the 

Court is not confident that attorneys of lesser aptitude could have achieved similar results”). 

3. Class Counsel Achieved a Successful Result. 

Given the significant litigation risks we faced, the Settlement represents a successful result.  

Fitzpatrick Decl. ¶¶ 17, 27.  Rather than facing more years of costly and uncertain litigation, the 
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overwhelming majority of Settlement Class Members will receive an immediate cash benefit.  

Joint Decl. ¶ 86.  The Settlement Fund will not be reduced by the substantial fees and costs of 

Notice or Settlement administration; such fees and expenses have been and will continue to be 

borne separately by PNC.  Id.  Moreover, payments to eligible Settlement Class Members will be 

forthcoming automatically, through direct deposit for Current Account Holders and checks for 

Past Account Holders.  Id.   

4. The Claims Presented Serious Risk. 

The Settlement is particularly noteworthy given the combined litigation risks.  Joint Decl. 

¶¶ 87-88; Fitzpatrick Decl. ¶ 24.  RBC raised substantial defenses.  Success under these 

circumstances represents a genuine milestone. 

Consideration of the “litigation risks” factor under Camden I “recognizes that counsel 

should be rewarded for taking on a case from which other law firms shrunk.  Such aversion could 

be due to any number of things, including social opprobrium surrounding the parties, thorny factual 

circumstances, or the possible financial outcome of a case.  All of this and more is enveloped by 

the term ‘undesirable.’”  Sunbeam, 176 F. Supp. 2d at 1336.   

Further, “[t]he point at which plaintiffs settle with defendants . . . is simply not relevant to 

determining the risks incurred by their counsel in agreeing to represent them.”  Skelton v. General 

Motors Corp., 860 F.2d 250, 258 (7th Cir. 1988).  “Undesirability” and relevant risks must be 

evaluated from the standpoint of plaintiffs’ counsel as of the time they commenced the suit – not 

retroactively, with the benefit of hindsight.  Lindy Bros. Builders, Inc. v. American Radiator & 

Standard Sanitary Corp., 540 F.2d 102, 112 (3d Cir. 1976); Walco, 975 F. Supp. at 1473. 

Prosecuting the Action was risky from the outset.  Joint Decl. ¶ 87; Fitzpatrick Decl. ¶ 27 

(“[T]his case was more risky and less desirable than most class actions.”).    Given these risks, the 
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$7,500,000 cash recovery obtained through the Settlement is outstanding, given the complexity of 

the litigation and the significant risks and barriers that loomed in the absence of Settlement.  These 

risks could easily have impeded, if not altogether derailed, Plaintiffs’ and the Settlement Class’s 

successful prosecution of these claims at trial and in an eventual appeal.   

The recovery achieved by this Settlement must be measured against the fact that any 

recovery by Plaintiffs and the Settlement Class through continued litigation could only have been 

achieved if: (i) the Court granted Plaintiffs’ pending motion for class certification and the Eleventh 

Circuit did not reverse it; (ii) Plaintiffs and the certified class defeated summary judgment; (iii) 

Plaintiffs and the certified class established liability and recovered damages at trial; and (iv) the 

final judgment was affirmed on appeal.  The Settlement is an extremely fair and reasonable 

recovery for the Settlement Class in light of RBC’s merits defenses, and the challenging and 

unpredictable path of litigation Plaintiffs would have faced absent the Settlement.  Joint Decl. ¶¶ 

57, 66; Fitzpatrick Decl. ¶¶ 12-14.   

5. Class Counsel Assumed Considerable Risk to Pursue This Action on a 

 Pure Contingency Basis.   

 

In undertaking to prosecute this complex case entirely on a contingent fee basis, Class 

Counsel assumed a significant risk of nonpayment or underpayment.  Joint Decl. ¶ 89; Fitzpatrick 

Decl. ¶ 27.  That risk warrants an appropriate fee.  Indeed, “[a] contingency fee arrangement often 

justifies an increase in the award of attorney’s fees.”  Sunbeam, 176 F. Supp. 2d at 1335 (quoting 

Behrens, 118 F.R.D. at 548); see also In re Continental Ill. Sec. Litig., 962 F.2d 566 (7th Cir. 1992) 

(holding that when a common fund case has been prosecuted on a contingent-fee basis, plaintiffs’ 

counsel must be adequately compensated for the risk of non-payment); Ressler, 149 F.R.D. at 656 

(“Numerous cases recognize that the attorney’s contingent fee risk is an important factor in 

determining the fee award.”). 
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Public policy concerns – in particular, ensuring the continued availability of experienced 

and capable counsel to represent classes of injured plaintiffs holding small individual claims – 

support the requested fee.  Joint Decl. ¶ 90.  In the Court’s words: 

Generally, the contingency retainment must be promoted to assure representation 

when a person could not otherwise afford the services of a lawyer. . . . A 

contingency fee arrangement often justifies an increase in the award of attorney’s 

fees.  This rule helps assure that the contingency fee arrangement endures.  If this 

“bonus” methodology did not exist, very few lawyers could take on the 

representation of a class client given the investment of substantial time, effort, and 

money, especially in light of the risks of recovering nothing. 

 

Behrens, 118 F.R.D. at 548. 

 

The progress of the Action shows the inherent risk faced by Class Counsel in accepting 

and prosecuting the Action on a contingency fee basis.  Despite Class Counsel’s effort in litigating 

this Action for more than eight years, we remain completely uncompensated for the time invested 

in the Action, in addition to the substantial expenses we advanced.  Joint Decl. ¶ 91.  There can be 

no dispute that this case entailed substantial risk of nonpayment for Class Counsel.  Fitzpatrick 

Decl. ¶ 27. 

6. The Requested Fee Comports With Fee Awards in Similar Cases. 

The fee sought here is within the range of fees typically awarded in similar cases.  Joint 

Decl. ¶ 92; Fitzpatrick Decl. ¶¶ 21, 32.  Numerous decisions within and outside of the Eleventh 

Circuit have found that a 35% fee is within the range of reason under the factors listed by the 

Camden I.  See Fitzpatrick Decl. ¶ 21. 

As another member of this Court observed: “[F]ederal district courts across the country 

have, in the class action settlement context, routinely awarded class counsel fees in excess of the 
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25 percent ‘benchmark,’ even in so-called ‘mega-fund’ cases.”5   Allapattah Servs., Inc. v. Exxon 

Corp., 454 F. Supp. 2d 1185, 1210 (S.D. Fla. 2006) (emphasis added) (awarding fees equaling 

31⅓ percent of settlement fund); In re Lease Oil Antitrust Litig., 186 F.R.D. 403 (S.D. Tex. 1999) 

(35.1 percent)); see also Gaskill v. Gordon, 942 F. Supp. 382, 387-88 (N.D. Ill. 1996), aff’d, 160 

F.3d 361 (7th Cir. 1998) (finding that 33 percent is the norm, and awarding 38 percent of settlement 

fund); In re Combustion, Inc., 968 F. Supp. 1116 (W.D. La. 1997) (36 percent); In re Crazy Eddie 

Sec. Litig., 824 F. Supp. 320, 326 (E.D.N.Y. 1993) (33.8 percent); In re Ampicillin Antitrust Litig., 

526 F. Supp. 494, 498 (D.D.C. 1981) (45 percent); Beech Cinema, Inc. v. Twentieth-Century Fox 

Film Corp., 480 F. Supp. 1195, 1199 (S.D.N.Y. 1979), aff’d, 622 F.2d 1106 (2d Cir. 1980) 

(approximately 53 percent); Zinman v. Avemco Corp., 1978 WL 5686 (E.D. Pa. Jan. 18, 1978) 

(Higginbotham, J.) (50 percent). 

Class Counsel’s fee request falls within the range of the private marketplace, where 

contingency fee arrangements often approach or equal forty percent of any recovery.  See 

Continental, 962 F.2d at 572 (“The object in awarding a reasonable attorneys’ fee . . . is to simulate 

the market.”); RJR Nabisco, Inc. Sec. Litig., Fed. Sec. L. Rep. (CCH) ¶ 94, 268 (S.D.N.Y. 1992) 

(“[W]hat should govern [fee] awards is . . . what the market pays in similar cases”).  And, “[i]n 

tort suits, an attorney might receive one-third of whatever amount the Plaintiff recovers.  In those 

cases, therefore, the fee is directly proportional to the recovery.”  Blum v. Stenson, 465 U.S. 886, 

904 (1984) (Brennan, J., concurring); see also Kirchoff v. Flynn, 786 F.2d 320, 323, 325 n.5 (7th 

Cir. 1986) (noting “40 percent is the customary fee in tort litigation”); In re Public Serv. Co. of 

 
5 See also 1 Court Awarded Attorney Fees, ¶ 2.06[3], at 2-88 (Matthew Bender 2010) (noting that, 

“when appropriate circumstances have been identified, a court may award a percentage 

significantly higher” than 25 percent); 4 Newberg on Class Actions, § 14:6, at 551 (4th ed. 2002) 

(“Empirical studies show that, regardless whether the percentage method or the lodestar method is 

used, fee awards in class actions average around one-third of the recovery.”). 
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N.M., 1992 WL 278452, at *7 (S.D. Cal. July 28, 1992) (“If this were a non-representative 

litigation, the customary fee arrangement would be contingent, on a percentage basis, and in the 

range of 30% to 40% of the recovery.”).  

The record here leaves no doubt that Class Counsel’s fee request is appropriate and 

comports with attorneys’ fee awards in similar cases.  See Fitzpatrick Decl. ¶¶ 24-25.  Professor 

Fitzpatrick distilled several major empirical studies of attorneys’ fees, including his own, awarded 

in connection with class action settlements.  Id. at ¶ 25.  He concluded that the empirical data from 

those studies supports the reasonableness of a 35% fee award in this case.  Id. 

Class Counsel’s fee request also falls within the range of awards in numerous other cases 

within this Circuit and elsewhere.  See Fitzpatrick Decl. ¶ 21; see also, e.g., Waters, 190 F.3d 1291 

(11th Cir. 1999) (affirming fee award of 33⅓ percent on settlement of $40 million even though 

most of the fund ultimately reverted to the defendant); Swift v. BancorpSouth Bank, No. 1:10-cv-

00090-GRJ, 2016 U.S. Dist. LEXIS 196328, at *41 (N.D. Fla. July 15, 2016) (35% of $24 million 

settlement of high-to-low overdraft fee claims following remand from MDL 2036); Gutter v. E.I. 

Dupont De Nemours & Co., 95-2152-CIV-Gold (S.D. Fla. May 30, 2003) (33⅓ percent of $77.5 

million settlement); Sands Point Partners, LP v. Pediatrix Med. Group, Inc., 2002 U.S. Dist. 

LEXIS 25721 (S.D. Fla. 2002) (30 percent of $12 million settlement); In re CHS Elecs., Inc. Sec. 

Litig., 99-8186-CIV-Gold (S.D. Fla. 2002) (30 percent on settlement of over $11 million); 

Ehrenreich v. Sensormatic Elecs. Corp., 95-6637-CIV-Zloch (S.D. Fla. 1998) (30 percent on 

settlement of over $44 million); Tapken v. Brown, 90-0691-CIV-Marcus (S.D. Fla. 1995) (33 

percent of $10 million settlement).6 

 
6 See also In re Friedman’s, Inc. Sec. Litig., 2009 WL 1456698 (N.D. Ga. May 22, 2009) (30 

percent); Francisco v. Numismatic Guar. Corp. of Am., 2008 WL 649124 (S.D. Fla. 2008) (30 

percent); Pinto v. Princess Cruise Lines, Ltd., 513 F. Supp. 2d 1334 (S.D. Fla. 2007) (30 percent); 
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7. The Remaining Camden I Factors Counsel in Favor of the 

 Requested Fee. 

 

The remaining Camden I factors likewise support granting Class Counsel’s fee request.  

“[C]lass counsel count among their number some of the most experienced and highly regarded 

lawyers in the United States.  These are not mere ‘benchmark’ lawyers.  Indeed, had class counsel 

not been so talented, I doubt the class would have received the compensation that is provided in 

this settlement.”  See Fitzpatrick Decl. ¶ 28.  Moreover, without adequate compensation and 

financial reward, cases such as this simply could not be pursued.  The Court previously held that, 

“given the positive societal benefits to be gained from lawyers’ willingness to undertake difficult 

and risky, yet important, work like this, such decisions must be properly incentivized.”  Checking 

Account Overdraft, 830 F. Supp. 2d at 1364.   

In sum, the record before the Court amply justifies the increased fee request in his case.  

See Fitzpatrick Decl. ¶¶ 21-32.  

 8. The Expense Request Is Appropriate. 

Class Counsel also request reimbursement for a total of $92,899.19 in limited litigation 

costs and expenses.  Joint Decl. ¶ 94; see Mills v. Electric Auto-Lite Co., 396 U.S. 375, 391-92 

(1970).  This sum corresponds to certain limited actual out-of-pocket costs and expenses that Class 

Counsel necessarily incurred and paid in connection with the prosecution of the Action and the 

Settlement.  Joint Decl. ¶ 94.  Specifically, these costs and expenses consist of: (1) $83,800.00 in 

fees and expenses incurred for experts, principally Arthur Olsen, whose services were critical in 

 

In re BellSouth Corp. Sec. Litig., Civil Action No. 1:02-cv-2142-WSD (N.D. Ga. Apr. 9, 2007) 

(30 percent); In re Cryolife, Inc. Sec. Litig., Civil Action No. 1:02-cv-1868-BBM (N.D. Ga. Nov. 

9, 2005) (30 percent); In re Profit Recovery Group Int’l, Inc. Sec. Litig., Civil Action No. 1:00-cv-

1416-CC (N.D. Ga. May 26, 2005) (33⅓ percent plus interest and expenses); In re Clarus Corp. 

Sec. Litig., Civil Action No. 1:00-CV-2841-CAP (N.D. Ga. Jan. 6, 2005) (33⅓ percent); In re 

Pediatric Servs. of Am., Inc. Sec. Litig., Civil Action No. 1:99-CV-0670-RLV (N.D. Ga. Mar. 15, 

2002) (33⅓ percent); Ressler v. Jacobson, 149 F.R.D. 651 (M.D. Fla. 1992) (30 percent). 
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determining the damages for the Settlement Class, in identifying members of the Settlement Class, 

and in allocating the Settlement Fund; (2) $8,229.69 in court reporter fees and transcripts 

associated with depositions and hearings in the Action; and (3) $869.50 associated with the 

printing of briefs for the United States Supreme Court.7  Id.  These out-of-pocket expenses were 

reasonably and necessarily incurred and paid in furtherance of the prosecution of this Action.  Id. 

V. CONCLUSION 

The Settlement with PNC securing $7,500,000 in cash compensation for the benefit of the 

Settlement Class represents an excellent result given the obstacles confronted in this Action.  The 

Settlement more than satisfies the fairness, reasonableness and adequacy standard of Rule 23(e)(2), 

as well as the class certification requirements of Rules 23(a) and (b)(3).  Further, Class Counsel’s 

application for fees and expenses is reasonable under all the circumstances.  The request satisfies 

the guidelines of Camden I given the results achieved, the notable litigation risks, the extremely 

complicated nature of the factual and legal issues, and the time, effort and skill required to litigate 

claims of this nature to a satisfactory conclusion. 

Accordingly, Plaintiffs and Class Counsel respectfully request that this Court (1) grant 

Final Approval to the Settlement; (2) certify for settlement purposes the Settlement Class pursuant 

to Federal Rules of Civil Procedure 23(a), 23(b)(3), and 23(e); (3) appoint as Class Representative 

the Plaintiff listed in paragraph 24 of the Agreement; (4) appoint as Class Counsel and Settlement 

Class Counsel the law firms and attorneys listed in paragraphs 22 and 51 of the Agreement, 

respectively; (5) approve the requested Service Award for the Class Representative; (6) award 

Class Counsel attorneys’ fees and expenses; and (7) enter Final Judgment dismissing the Action 

 
7 Class Counsel have limited the categories of expenses for which reimbursement is being sought 

to those enumerated above and are not seeking reimbursement for thousands of dollars in other 

expenses that are routinely sought and recovered in common fund class actions.  Joint Decl. ¶ 95. 
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with prejudice.   

Dated: February 25, 2020. 

Respectfully submitted,  

 

/s/ Aaron S. Podhurst     

Aaron S. Podhurst, Esquire 

Florida Bar No. 063606 

apodhurst@podhurst.com 

PODHURST ORSECK, P.A. 

One Southeast Third Avenue 

Suite 2700 

Miami, FL 33131 

Tel: 305-358-2800 

 

/s/ Robert C. Gilbert   

Robert C. Gilbert, Esquire 

Florida Bar No. 561861 

rcg@grossmanroth.com 

GROSSMAN ROTH YAFFA 

     COHEN, P.A. 

2525 Ponce de Leon Boulevard 

Suite 1150 

Coral Gables, FL 33134 

Tel: 305-384-7269 

/s/ Bruce S. Rogow   

Bruce S. Rogow, Esquire    

Florida Bar No. 067999  

brogow@rogowlaw.com   

Bruce S. Rogow, P.A.  

100 Northeast Third Avenue 

Suite 1000 

Fort Lauderdale, FL  33301 

Tel: 954-767-8909 

 

 

 

 

 

 

 

 

 

 

 

 

Settlement Class Counsel 

 

E. Adam Webb, Esquire 

Georgia Bar No. 743910 

Adam@WebbLLC.com    

G. Franklin Lemond, Jr., Esquire 

Georgia Bar No. 141315 

FLemond@WebbLLC.com   

WEBB, KLASE & LEMOND, L.L.C. 

1900 The Exchange, S.E., Suite 480 

Atlanta, GA 30339 

Tel: 770-444-9325 

 

Michael W. Sobol, Esquire 

California Bar No. 194857 

msobol@lchb.com 

LIEFF CABRASER HEIMANN & 

  BERNSTEIN L.L.P. 

Embarcadero Center West 

275 Battery Street, 30th Floor 

San Francisco, CA 94111 

Tel: 415-956-1000 
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Russell W. Budd, Esquire 

Texas Bar No. 03312400 

rbudd@baronbudd.com  

BARON & BUDD, P.C. 

3102 Oak Lawn Avenue 

Suite 1100 

Dallas, TX 75219 

Tel: 214-521-3605 

 

Richard Golomb, Esquire 

Pennsylvania Bar No. 42845 

rgolomb@golombhonik.com    

GOLOMB & HONIK, P.C. 

1515 Market Street, Suite 1100 

Philadelphia, PA 19102 

Tel: 215-985-9177 

 

David S. Stellings, Esquire 

New York Bar No. 2635282 

dstellings@lchb.com 

LIEFF CABRASER HEIMANN & 

  BERNSTEIN L.L.P. 

250 Hudson Street, 8th Floor 

New York, NY  10013 

Tel: 212-355-9500 

 

Ted E. Trief, Esquire 

New York Bar No. 1476662 

ttrief@triefandolk.com   

TRIEF & OLK 

150 E. 58th Street, 34th Floor 

New York, NY 10155 

Tel: 212-486-6060 

 

 

Jeffrey M. Ostrow, Esq. 

Florida Bar No. 121452 

ostrow@kolawyers.com 

Jonathan M. Streisfeld, Esq. 

Florida Bar No. 117447 

streisfeld@kolawyers.com 

KOPELOWITZ OSTROW FERGUSON  

     WEISELBERG GILBERT 

One West Las Olas Boulevard, Suite 500 

Fort Lauderdale, FL 33301 

Tel:  954-525-4100 

 

 

Darren Kaplan, Esq. 

New York Bar No. 2447381 

dkaplan@darrenkaplanlaw.com  

DARREN KAPLAN LAW FIRM, P.C.  

1359 Broadway 

Suite 2001  

New York, NY 10018 

Tel:  212-999-7982 

 

Class Counsel 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 

 

CASE NO. 09-MD-02036-JLK 

 
 
IN RE: CHECKING ACCOUNT 
OVERDRAFT LITIGATION 

 

MDL No. 2036 

 

  

 

CERTIFICATE OF SERVICE 

 

 I hereby certify that on February 25, 2020, I electronically filed the foregoing document 

with the Clerk of the Court using CM/ECF.  I also certify that the foregoing document is being 

served this day on all counsel of record or pro se parties in the manner specified, either via 

transmission of Notices of Electronic Filing generated by CM/ECF or in some other authorized 

manner for those counsel or parties who are not authorized to receive electronically Notices of 

Electronic Filing. 

        /s/ Robert C. Gilbert   

Robert C. Gilbert, Esquire 

Florida Bar No. 561861 

GROSSMAN ROTH YAFFA  

             COHEN, P.A. 

2525 Ponce de Leon Boulevard 

Suite 1150 

Coral Gables, FL 33134 

Tel: 305-384-7269 
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SETTLEMENT AGREEMENT AND RELEASE 
 

This Settlement Agreement and Release (“Agreement”) is made and entered into this ____ 

day of October, 2019, by and among (1) Settlement Class Counsel and Plaintiffs, on behalf of the 

Settlement Class and (2) PNC Bank, N.A. (“ PNC”), successor in interest to RBC Bank (USA) 

(“RBC”), subject to preliminary and final approval as required by Federal Rule of Civil Procedure 

23.
1
  As provided herein, PNC,  Settlement Class Counsel and Plaintiffs hereby stipulate and agree 

that, in consideration of the promises and covenants set forth in this Agreement and upon entry by 

the Court of a Final Order and Judgment, all claims of the Settlement Class against RBC in In Re: 

Checking Account Overdraft Litigation, Case No. 1:09-md-02036-JLK, shall be settled and 

compromised upon the terms and conditions contained herein. 

I. Recitals 

 

1. On July 2, 2010, Plaintiff Michael Dasher filed Dasher v. RBC Bank USA, Case No. 

1:10-CV-22190-JLK (S.D. Fla.) (“Dasher”), a class action complaint, in the United States District 

Court for the South District of Florida, alleging RBC’s improper assessment and collection of 

overdraft fees and seeking, inter alia, monetary damages, restitution, and equitable relief. (See 

Compl., Case No. 10-22190 (S.D. Fla.), ECF No. 1). 

2. On July 22, 2010, RBC moved to compel arbitration in Dasher. (See Mot. to Compel 

Arbitration, Case No. 10-22190, ECF No. 5). On July 28, 2010, Dasher was transferred to MDL 

2036 and thereafter assigned to the “Second Tranche” of cases. (See MDL Transfer Receipt, ECF 

                                                      
1 References to the party to this Settlement Agreement will be to PNC, as RBC no longer exists as 

a corporate entity.  References to historical facts alleged in the litigation will be to the particular 

entity (PNC or RBC) involved.  References to proceedings in the litigation will be to RBC, even 

after it was merged into PNC, because RBC was the named party throughout the litigation and the 

litigation involved RBC’s overdraft fee policies. 
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No. 730; Joint Report re List of Cases in Second Tranche, ECF No. 1494 (May 18, 2011)). On 

August 23, 2010, the Court denied RBC’s motion to compel arbitration and stay litigation in Dasher 

on the ground that “the arbitration provision has the effect of deterring Plaintiff from bringing his 

claim and vindicating his rights.” (Order Den. Mot. to Compel Arbitration, ECF No. 763, at 7; In 

re Checking Account Overdraft Litig., 2010 WL 3361127, at *2 (S.D. Fla. Aug. 23, 2010). RBC 

timely appealed to the Eleventh Circuit. (See Def. RBC Bank (USA)’s Notice of Appeal, ECF No. 

797). 

3. While the Dasher appeal was pending, the U.S. Supreme Court issued AT&T 

Mobility, LLC v. Concepcion, 563 U.S. 333 (2011). The Parties in Dasher jointly moved the 

Eleventh Circuit to vacate the Court’s order denying arbitration and remand the case for 

reconsideration in light of Concepcion. The Eleventh Circuit granted the Parties’ joint motion and 

Dasher returned to the Court on June 28, 2011. (See Order Granting Joint Mot. to Vacate and 

Remand, ECF No. 1670). 

4. On July 9, 2010, Plaintiff Stephanie Avery filed Avery v. RBC Bank USA, Case 

No.10-CVS-11527, (“Avery”), a class action complaint, in the General Court of Justice, Superior 

Court Division, Wake County, North Carolina, alleging RBC’s improper assessment and collection 

of overdraft fees and seeking, inter alia, monetary damages, restitution, and equitable relief. On 

August 12, 2010, Avery was removed to the Eastern District of North Carolina under Case No. 5:10-

cv-329, and then transferred to the Court. (See Notice of Removal, Case No. 10-24382 (S.D. Fla.), 

ECF No. 1). Avery amended her complaint on August 26, 2010. (See Am. Compl., Case No. 10-

24382, ECF No. 8). On September 16, 2010, RBC filed its motion to compel arbitration in Avery. 

(Mot. to Compel Arbitration & Mem. in Support, Case No. 10-24382, ECF Nos. 16-17). Further 

proceedings in Avery were stayed pending a ruling by the Judicial Panel on Multidistrict Litigation 
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on whether the action would be become part of MDL 2036. (Order Granting Mot. to Stay, Case No. 

10-24382, ECF No. 21 (Oct. 4, 2010)). On March 3, 2011, Avery was transferred to and made part 

of MDL 2036. (MDL Transfer Receipt, ECF No. 1232). 

5. On June 20, 2011, the Court issued an Omnibus Order that included Avery within its 

ambit. (See Omnibus Order Administratively Closing Member Cases, ECF No. 1640, at 4). That 

order denied as moot all motions filed under the original case numbers (see id. at 5), which 

terminated RBC’s motion to compel arbitration in Avery. On September 12, 2011, the Court issued 

its Interim Scheduling Order Re Fifth Tranche Actions, which assigned Avery to the Fifth Tranche. 

(See Interim Scheduling Order re Fifth Tranche Actions, ECF No. 1861, at 2). The Scheduling 

Order set a deadline for banks with actions in the Fifth Tranche to file motions to compel arbitration. 

(See id. at 3). 

6. RBC’s counsel and Plaintiffs’ Coordinating Counsel in MDL 2036 agreed that RBC 

would file a coordinated motion to compel arbitration in Dasher and Avery. Thus, when the Court 

issued its Interim Scheduling Order re Fifth Tranche Actions and set the deadline for motions to 

compel arbitration, counsel agreed that RBC would file a motion to compel arbitration 

encompassing both Dasher and Avery, thereby putting both actions on the same procedural track. 

7. On October 3, 2011, RBC renewed its motion to compel arbitration and stay 

litigation in Dasher and Avery. (Renewed Mot. to Compel Arbitration, ECF No. 1929). Following 

discovery on arbitrability requested by Plaintiffs’ counsel and permitted by the Court (see Order 

Deferring Ruling on Mot. to Compel Arbitration, ECF No. 2191 (Dec. 5, 2011)), Plaintiffs opposed 

RBC’s renewed motion to compel arbitration. 

8. On January 11, 2013, the Court issued an order denying RBC’s renewed motion to 

compel arbitration in Dasher and Avery. (Order Den. Mot. to Compel Arbitration, ECF No. 3162; 
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In re Checking Account Overdraft Litig., No. 09-2036, 2013 WL 151179 (S.D. Fla. Jan. 11, 2013)). 

RBC timely appealed that order. (Def. RBC Bank (USA)’s Notice of Appeal, ECF No. 3164). 

9. On February 10, 2014, the Eleventh Circuit affirmed the Court’s denial of RBC’s 

renewed motion to compel arbitration pursuant to the RBC Agreement. See Dasher v. RBC Bank 

(USA), 745 F.3d 1111 (11th Cir. 2014). The Eleventh Circuit denied RBC’s motion for rehearing. 

The Eleventh Circuit granted RBC’s motion to stay its mandate, pending the filing of a petition for 

certiorari. On June 20, 2014, RBC filed a petition for writ of certiorari with the U.S. Supreme Court, 

arguing that arbitration should have been compelled pursuant to the RBC arbitration clause. The 

Supreme Court denied certiorari on October 6, 2014. On October 20, 2014, the Eleventh Circuit 

remanded the case to the Court. 

10. On November 10, 2014, Plaintiffs filed a Consolidated Amended Complaint 

(“CAC”). (Consolidated Am. Class Action Compl., ECF No. 4007). On December 5, 2014, RBC 

moved to compel arbitration of Plaintiff Dasher’s amended claims in the CAC pursuant to the 

arbitration clause in PNC’s 2013 amended account agreement. (Mot. to Compel Arbitration of Pl. 

Dasher’s Individual Claims, ECF No. 4017). The Court denied that motion on August 21, 2015. 

(Order Den. Def’s Mot. to Compel Arbitration, ECF No. 4210). RBC timely appealed that order. 

(Def. RBC Bank (USA)’s Notice of Appeal, ECF No. 4213). 

11. On February 5, 2016, while the appeal was pending, the Court denied RBC’s motion 

to dismiss Plaintiff Avery’s individual claims. (Def. Mot. to Dismiss Pl. Avery’s Individ. Claims, 

ECF No. 4018; Order Den. Def’s Mot. to Dismiss, ECF No. 4284). RBC was not required to file 

its answer to Plaintiff Avery’s individual claims until the Court resolved RBC’s motion to dismiss 

or strike Plaintiff Avery’s national class claims for lack of subject matter jurisdiction. (Order Grant. 

Jt. Mot. to Mod. Deadline to Ans. Pl. Avery’s Claims, ECF No. 4286). 

Case 1:09-md-02036-JLK   Document 4429-1   Entered on FLSD Docket 02/25/2020   Page 5 of
 51



 

5 
 

12. On July 5, 2016, while the appeal was pending, the Court denied RBC’s motion to 

dismiss or strike Plaintiff Avery’s putative national class claims for lack of subject matter 

jurisdiction. (Def. Mot. to Dismiss or Strike Pl.’s Nat’l Class Claims for Lack of Subj. Matter Juris., 

ECF No. 4019; Order Den. Mot. to Dismiss or Strike Pl.’s Nat’l Class Claims for Lack of Subj. 

Matter Juris., ECF No. 4302). That order denied RBC’s motion without prejudice to it raising the 

arguments again at the class certification stage. (ECF No. 4302 at 9). On July 25, 2016, RBC 

answered Plaintiff Avery’s claims and asserted affirmative defenses. (Ans. and Aff. Def. of Def. to 

Pl. Avery’s Claims in CAC, ECF No. 4307). 

13. On February 13, 2018, the Eleventh Circuit affirmed the Court’s denial of arbitration 

on the ground that Dasher did not agree to arbitrate. See Dasher, 882 F.3d at 1023-24. Dasher 

returned to the Court on March 14, 2018 and thereafter proceeded with Avery pursuant to the 

Court’s scheduling orders. (See Am. Scheduling Order, ECF No. 4223 (Sept. 22, 2015); Order 

Cancelling Pretrial Conf. and Modifying Deadlines, ECF No. 4334 (Mar. 22, 2017)). On April 3, 

2018, RBC answered Plaintiff Dasher’s claims and asserted affirmative defenses. (Ans. and Aff. 

Def. of Def. to Pl. Michael Dasher’s Claims in CAC, ECF No. 4348). 

14. On August 31, 2018, Plaintiffs moved for class certification. (ECF No. 4364). On 

October 10, 2018, RBC filed its opposition to class certification. (ECF No. 4370). On November 

9, 2018, Plaintiffs filed their reply in support of class certification. (ECF No. 4371). 

15. On December 12, 2018, the Court heard oral argument on the motion for class 

certification and reserved ruling. The Court directed both sides to submit proposed orders within 

30 days following receipt of the hearing transcript. 

16. Beginning in 2018, RBC and Settlement Class Counsel initiated preliminary 

settlement discussions. The settlement discussions resulted in the production of certain 
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confidential overdraft data by RBC to Settlement Class Counsel. 

17. On January 22, 2019, Settlement Class Counsel and RBC participated in a settlement 

conference. On that date, Settlement Class Counsel and RBC reached an agreement in principle 

concerning the material provisions of a settlement. On February 5, 2019, Settlement Class Counsel 

and RBC executed a Summary Agreement memorializing the material terms of the Settlement. On 

February 8, 2019, Settlement Class Counsel and RBC filed a Joint Notice of Settlement with the 

Court and requested a suspension of deadlines pending the drafting and execution of a final 

settlement agreement; the Court granted the request on February 14, 2019. (ECF Nos. 4381, 4382). 

Following further negotiations and discussions, the Parties resolved all remaining issues, 

culminating in this Agreement. 

18. The Parties now agree to settle the Action in its entirety, without any admission of 

liability, with respect to all Released Claims of the Settlement Class. The Parties intend this 

Agreement to bind PNC, Plaintiffs and all members of the Settlement Class who do not timely 

request to be excluded from the Settlement. 

NOW, THEREFORE, based on the foregoing recitals and for good and valuable 

consideration, the receipt of which is hereby mutually acknowledged, the Parties agree, subject to 

approval by the Court, as follows. 

II. Definitions 

In addition to the terms defined at various points within this Agreement, the following 

defined terms apply throughout this Agreement: 

19. “Account” means any consumer checking, demand deposit or savings account 

maintained by RBC in the United States accessible by a Debit Card, including Accounts which 

became PNC accounts as a result of RBC’s merger with PNC. 
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20. “Account Holder” means a holder of an Account during the Class Period. 

21. “Action” means In Re: Checking Account Overdraft Litigation, MDL Case No. 

1:09-md-02036-JLK; Michael Dasher v. RBC Bank (USA), predecessor in interest to PNC Bank, 

N.A., S.D. Fla. Case No. 1:10-CV-22190-JLK; and any and all other cases pending in MDL 2036 

as of the date of Preliminary Approval to the extent they assert claims against RBC or any of its 

affiliates. 

22. “Class Counsel” means: 
 

BARON & BUDD, P.C. 

Russell Budd, Esq.  

3102 Oak Lawn Avenue  

Suite 1100 

Dallas, TX 75219 
 

GOLOMB & HONIK, P.C. 

Richard Golomb, Esq. 

1515 Market Street  

Suite 1100  

Philadelphia, PA 19102 
 

GROSSMAN ROTH YAFFA COHEN, P.A. 

Robert C. Gilbert, Esq.  

2525 Ponce de Leon  

Suite 1150  

Miami, FL 33134 
 

LIEFF, CABRASER, HEIMANN & BERNSTEIN, LLP  

Michael W. Sobol, Esq.  

Embarcadero Center West  

275 Battery Street 

29th Floor San Francisco, CA 94111-3339 
 

David S. Stellings, Esq. 

250 Hudson Street, 8th Floor  

New York, NY 10013 
 

PODHURST ORSECK, P.A. 

Aaron S. Podhurst, Esq. 

One Southeast Third Avenue  

Suite 2700  

Miami, FL 33131 
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BRUCE S. ROGOW, P.A. 

Bruce S. Rogow, Esq. 

100 Northeast Third Avenue  

Suite 1000  

Fort Lauderdale, FL 33301 

 

TRIEF & OLK  

Ted E. Trief, Esq. 

150 East 58th Street  

34th Floor  

New York, NY 10155 

 

WEBB, KLASE & LEMOND, L.L.C. 

Edward Adam Webb, Esq. 

Franklin G. Lemond, Esq. 

1900 The Exchange SE  

Suite 480  

Atlanta, GA 30339 

 

KOPELOWITZ OSTROW FERGUSON WEISELBERG 

GILBERT 

Jeff Ostrow, Esq. 

Jonathan M. Streisfeld, Esq. 

One West Las Olas Boulevard  

Suite 500  

Fort Lauderdale, FL 33301 

 

DARREN KAPLAN LAW FIRM, PC  

Darren Kaplan, Esq.  

1359 Broadway  

New York, NY 10018 

 

and such other counsel as are identified in Class Counsel’s request for attorneys’ fees, costs, and 

expenses. 

23. “Class Period” means the period from October 10, 2007 through and including 

March 1, 2012. 

24. “Class Representative” means Michael Dasher. 

25. “Court” means the United States District Court for the Southern District of Florida, 

Miami Division. 
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26. “Current Account Holder” means the holder of an Account, individually or jointly, 

at any time during the Class Period, who continues to hold an Account, individually or jointly, as 

of the date that the Net Settlement Fund (as defined in paragraph 88 below) is distributed to 

Settlement Class Members pursuant to this Agreement. 

27. “Debit Card” means a card or similar device issued or provided by RBC, including 

a debit card, check card, or automated teller machine (“ATM”) card, that can be used to debit funds 

from an Account by Point of Sale and/or ATM transactions. 

28. “Debit Card Transaction” means any debit transaction effectuated with a Debit 

Card, including Point of Sale transactions (whether by PIN or signature/PIN-less) and ATM 

transactions. For avoidance of doubt, Debit Card Transaction does not include a debit transaction 

effectuated by check, by preauthorized transaction, by wire transfer or Automated Clearing House 

(“ACH”) transaction, or a transfer to another account such as a credit card account or line of credit. 

29. “Effective Date” means the fifth business day after which all of the following 

events have occurred: 

a. All Parties, PNC’s counsel, and Settlement Class Counsel have executed this 

Agreement; 

b. The Court has entered without material change the Final Approval Order; and 

c. The time for seeking rehearing or appellate or other review has expired, and no 

appeal or petition for rehearing or review has been timely filed; or the Settlement is affirmed on 

appeal or review without material change, no other appeal or petition for rehearing or review is 

pending, and the time period during which further petition for hearing, review, appeal, or certiorari 

could be taken has finally expired and relief from a failure to file same is not available. 

30. “Escrow Account” means the account to be established consistent with the terms 
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and conditions described in Section X hereof. 

31. “Escrow Agent” means Epiq Class Action & Claims Solutions. Settlement Class 

Counsel and PNC may, by agreement, substitute a different organization as Escrow Agent, subject 

to approval by the Court if the Court has previously approved the Settlement, preliminarily or 

finally. In the absence of agreement, either Settlement Class Counsel or PNC may move the Court 

to substitute a different organization as Escrow Agent, upon a showing that the responsibilities of 

Escrow Agent have not been adequately executed by the incumbent. The Escrow Agent shall 

administer the Escrow Account. 

32. “Final Approval” means the date that the Court enters an order and judgment 

granting final approval to the Settlement and determines the amount of fees, costs, and expenses 

awarded to Class Counsel and the amount of the Service Award to the Class Representative. The 

proposed Final Approval Order shall be in a form agreed upon by Settlement Class Counsel and 

PNC. In the event that the Court issues separate orders addressing the foregoing matters, then Final 

Approval means the date of the last of such orders. 

33. “Final Approval Order” means the order and final judgment that the Court enters 

upon Final Approval. In the event that the Court issues separate orders addressing the matters 

constituting Final Approval, then Final Approval Order includes all such orders. 

34. “High-to-Low Posting” means RBC’s practice of posting an Account’s Debit Card 

Transactions from highest to lowest dollar amount each business day, which is alleged to have 

resulted in the assessment of Overdraft Fees that would not have been assessed if RBC had used an 

alternative posting method, e.g., one that posted transactions from lowest to highest. 

35. “Notice” means the notices of proposed class action settlement that the Parties will 

ask the Court to approve in connection with the motion for preliminary approval of the Settlement. 
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“Notice Program” means the methods provided for in this Agreement for giving the Notice and 

consists of Mailed Notice, Published Notice and Long-Form Notice. The form of the Mailed Notice, 

Published Notice and Long-Form Notice shall be agreed upon by Settlement Class Counsel and 

PNC. Additional description of the contemplated Notice Program is provided in Section VIII 

hereof. 

36. “Notice Administrator” means Epiq Class Action & Claims Solutions. Settlement 

Class Counsel and PNC may, by agreement, substitute a different organization as Notice 

Administrator, subject to approval by the Court if the Court has previously preliminarily or finally 

approved the Settlement. In the absence of agreement, either Settlement Class Counsel or PNC may 

move the Court to substitute a different organization as Notice Administrator, upon a showing that 

the responsibilities of Notice Administrator have not been adequately executed by the incumbent. 

37. “Opt-Out Period” means the period that begins the day after the earliest date on 

which the Notice is first mailed or published, and that ends no later than 35 days prior to the Final 

Approval Hearing. The deadline for the Opt-Out Period will be specified in the Notice. 

38. “Overdraft Fee” means any fee assessed to an Account for items paid when the 

Account has insufficient funds to cover the item. Fees charged to transfer funds from other accounts 

are excluded. 

39. “Parties” means Plaintiffs and PNC. 

40. “Past Account Holder” means the holder of an Account, individually or jointly, 

who held that Account at some time during the Class Period but no longer holds that Account as of 

the date that the Net Settlement Fund (as defined in paragraph 88 below) is distributed to Settlement 

Class Members pursuant to this Agreement. 
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41. “Plaintiffs” mean Michael Dasher and Stephanie Avery.2 

42. “Point of Sale” or “POS” transaction means a transaction in which an Account 

holder uses his or her Debit Card to purchase a product or service. 

43. “Preliminary Approval” means the date that the Court enters, without material 

change, an order preliminarily approving the Settlement in the form jointly agreed upon by the 

Parties. 

44. “PNC” means PNC Bank, National Association, successor in interest to RBC Bank 

(USA), as a result of a merger transaction that occurred during the Class Period through which PNC 

Bank, N.A. assumed the pre-merger liabilities of RBC in connection with the Action. PNC is party 

to this agreement solely in its capacity as successor to RBC. All Debit Card Transactions that 

underlie the subject matter of this Action occurred pre-merger. 

45. “Released Claims” means all claims to be released as specified in Section XIV 

hereof. The “Releases” means all of the releases contained in Section XIV hereof. 

46. “Released Parties” means those persons released as specified in Section XIV 

hereof. 

47. “Releasing Parties” means all Plaintiffs and all Settlement Class Members who do 

not timely and properly opt out of the Settlement, and each of their respective, executors, 

representatives, heirs, predecessors, assigns, beneficiaries, successors, bankruptcy trustees, 

guardians, joint tenants, tenants in common, tenants by the entireties, agents, attorneys, and all those 

who claim through them or on their behalf. 

                                                      
2 “Plaintiffs” expressly excludes Stephanie Avery who, while named as a Plaintiff in the CAC, 

declined to participate in this Agreement. Ms. Avery is therefore not one of the “Parties” as defined 

above, but is a member of the “Settlement Class” as defined below. 
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48. “Settlement” means the settlement into which the Parties have entered to resolve 

the Action. The terms of the Settlement are as set forth in this Agreement. 

49. “Settlement Administrator” means Epiq Class Action & Claims Solutions. 

Settlement Class Counsel and PNC may, by agreement, substitute a different organization as 

Settlement Administrator, subject to approval by the Court if the Court has previously preliminarily 

or finally approved the Settlement. In the absence of agreement, either Settlement Class Counsel or 

PNC, may move the Court to substitute a different organization as Settlement Administrator, upon 

a showing that the responsibilities of Settlement Administrator have not been adequately executed 

by the incumbent. 

50. “Settlement Class” is defined in paragraph 56 hereof. 

51. “Settlement Class Counsel” means Aaron S. Podhurst of Podhurst Orseck, P.A.; 

Bruce S. Rogow of Bruce S. Rogow, P.A.; and Robert C. Gilbert of Grossman Roth Yaffa Cohen, 

P.A. Settlement Class Counsel are a subset of Class Counsel. Settlement Class Counsel are 

responsible for handling all Settlement-related matters on behalf of Plaintiffs. 

52. “Settlement Class Member” means any person included in the Settlement Class, 

who does not exclude himself or herself from the Settlement in accordance with the terms of this 

Agreement and the Preliminary Approval Order. 

53. “Settlement Fund” means the fund established under Section X hereof. 

54. “Settlement Website” means the website that the Settlement Administrator will 

establish as soon as practicable following Preliminary Approval, but prior to the commencement of 

the Notice Program, as a means for members of the Settlement Class to obtain notice of and 

information about the Settlement, through and including hyperlinked access to this Agreement, the 

Long-Form Notice, the order preliminarily approving this Settlement, and such other documents as 
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Settlement Class Counsel and PNC agree to post or that the Court orders posted on the website. 

These documents shall remain on the Settlement Website at least until Final Approval. The URL of 

the Settlement Website shall be www.RBCBankOverdraftSettlement.com or such other URL as 

Settlement Class Counsel and PNC agree to in writing. The Settlement Website shall not include 

any advertising and shall not bear or include the PNC or RBC logo or PNC or RBC trademarks. 

Ownership of the Settlement Website URL shall be transferred to PNC within 10 days of the date 

on which operation of the Settlement Website ceases. 

55. “Tax Administrator” means Epiq Class Action & Claims Solutions. Settlement 

Class Counsel and PNC may, by agreement, substitute a different organization as Tax 

Administrator, subject to approval by the Court if the Court has previously preliminarily or finally 

approved the Settlement. In the absence of agreement, either Settlement Class Counsel or PNC may 

move the Court to substitute a different organization as Tax Administrator, upon a showing that the 

responsibilities of Tax Administrator have not been adequately executed by the incumbent. The Tax 

Administrator will perform all tax-related services for the Escrow Account as provided in this 

Agreement. 

III. Certification of the Settlement Class 

56. For settlement purposes only, the Plaintiff agrees to ask the Court to certify the 

following “Settlement Class” under Rule 23(b)(3) of the Federal Rules of Civil Procedure: 

All holders of a RBC Account who, from October 10, 2007 through and 

including March 1, 2012, incurred one or more Overdraft Fees as a result 

of RBC’s High-to-Low Posting.  

 

Excluded from the Class are all former RBC and current PNC 

employees, officers and directors, and the judge presiding over this 

Action. 
 

57. This Settlement may be terminated as specified in Section XVI hereof. 
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IV. Settlement Consideration 
 

58. Subject to approval by the Court, and except as provided in paragraph 59 hereafter, 

the total cash consideration to be provided by PNC to the Settlement Class pursuant to the 

Settlement shall be Seven Million Five Hundred Thousand and 00/100 Dollars ($7,500,000.00), 

inclusive of all attorneys’ fees, costs, and expenses awarded to Class Counsel and Service Award 

to the Class Representative. 

59. In addition to the cash consideration specified in paragraph 58 above, PNC will pay 

all fees, costs, charges, and expenses of the Settlement Administrator and Notice Administrator 

reasonably incurred in connection with the administration of the Notice Program as set forth in 

Section VIII hereof, and the payment of distributions from the Settlement Fund to Settlement Class 

Members as set forth in Section XII hereof. For avoidance of doubt, PNC shall not bear any other 

fees, costs, charges, or expenses incurred by Plaintiff or by Settlement Class Counsel including, but 

not limited to, those of any experts retained by Plaintiff or by Settlement Class Counsel. The 

monetary payments to be made by PNC shall be strictly limited to those specified in this paragraph 

and paragraph 58. 

V. Settlement Approval 

60. Upon execution of this Agreement by all Parties, Settlement Class Counsel shall 

promptly move the Court for an Order granting Preliminary Approval of this Settlement 

(“Preliminary Approval Order”). The proposed Preliminary Approval Order that will be attached 

to the motion shall be in a form agreed to by Settlement Class Counsel and PNC. The motion for 

Preliminary Approval shall request that the Court: (a) approve the terms of the Settlement as within 

the range of fair, adequate and reasonable; (b) provisionally certify the Settlement Class pursuant 

to Federal Rule of Civil Procedure 23(b)(3) and (e) for settlement purposes only; (c) approve the 
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Notice Program set forth herein and approve the form and content of the Notices of the Settlement; 

(d) approve the procedures set forth in Section VIII hereof for members of the Settlement Class to 

exclude themselves from the Settlement Class or to object to the Settlement; (e) stay the Action 

pending Final Approval of the Settlement; and (f) schedule a Final Approval hearing for a time and 

date mutually convenient for the Court, Settlement Class Counsel and counsel for PNC, at which 

the Court will conduct an inquiry into the fairness of the Settlement, determine whether it was made 

in good faith, and determine whether to approve the Settlement and Class Counsel’s application for 

attorneys’ fees, costs, and expenses and for Service Awards to Class Representatives (“Final 

Approval Hearing”). 

61. PNC, at its own expense, shall serve or cause to be served a notice of the proposed 

Settlement in conformance with the Class Action Fairness Act, 28 U.S.C. § 1715(b). 

VI. Discovery 

62. Class Counsel and PNC already have engaged in significant formal and informal 

discovery, including depositions and the production of voluminous paper and electronic discovery. 

In addition, and consistent with its contractual, statutory and regulatory obligations to protect its 

customers’ private financial information, PNC will continue to cooperate informally with 

Settlement Class Counsel by making pertinent and reasonably accessible data available for review 

by Settlement Class Counsel and their experts in connection with the allocation analysis as 

contemplated by Section XI hereof. 

VII. Settlement Administrator 

63. The Settlement Administrator shall administer various aspects of the Settlement as 

described in the next paragraph hereafter and perform such other functions as are specified for the 

Settlement Administrator elsewhere in this Agreement, including, but not limited to, providing 
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Mailed Notice to members of the Settlement Class; working with the Notice Administrator to 

effectuate the Published Notice Program; distributing the Settlement Fund as provided herein; 

repaying PNC from the Settlement Fund the amount of account credits PNC provides to Current 

Account Holder Settlement Class Members pursuant to paragraph 93 hereof; and repaying the 

Settlement Fund to PNC in the event of a termination of the Settlement pursuant to Section XVI 

hereof. 

64. The duties of the Settlement Administrator, in addition to other responsibilities that 

are described in the preceding paragraph and elsewhere in this Agreement, are as follows: 

a. Obtain from Settlement Class Counsel and PNC name and address information for 

members of the Settlement Class (to the extent it is available), and verify and update the addresses 

received through the National Change of Address database, for the purpose of mailing the Mailed 

Notice, and later mailing distribution checks to Past Account Holder Settlement Class Members, 

and to Current Account Holder Settlement Class Members where it is not feasible or reasonable for 

PNC to make the payment by a credit to those Settlement Class Members’ Accounts; 

b. Establish and maintain a Post Office box for requests for exclusion from the 

Settlement Class; 

c. Establish and maintain the Settlement Website; 

d. Establish and maintain an automated and live operator toll-free telephone line for 

members of the Settlement Class to call with Settlement-related inquiries, and answer the questions 

of members of the Settlement Class who call with or otherwise communicate such inquiries; 

e. Respond to any mailed inquiries from members of the Settlement Class; 

f. Process all requests for exclusion from the Settlement Class; 

g. Provide weekly reports and, no later than five days after the end of the Opt-Out 
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Period, a final report to Settlement Class Counsel and PNC, that summarize the number of requests 

for exclusion received that week, the total number of exclusion requests received to date, and other 

pertinent information; 

h. Interface with the Tax Administrator; 

i. At Settlement Class Counsel’s request in advance of the Final Approval Hearing, 

prepare an affidavit to submit to the Court that identifies each member of the Settlement Class who 

timely and properly requested exclusion from the Settlement Class; 

j. Process and transmit distributions to Past Account Holder Settlement Class 

Members from the Settlement Fund; instruct PNC as to the direct payments to be made to Current 

Account Holder Settlement Class Members (to the extent feasible); and repay PNC from the 

Settlement Fund the aggregate amount of account credits PNC provides to Current Account Holder 

Settlement Class Members; 

k. Provide at least bi-weekly reports and a final report to Settlement Class Counsel 

and PNC that summarize the activity since the prior reporting period, including but not limited to 

the number and dollar amount of all distributions, undeliverable mailed checks, efforts to re-issue 

and re-mail checks, and other pertinent information; 

l. Pay invoices, expenses and costs upon approval by Settlement Class Counsel and 

PNC, as provided in this Agreement; and 

m. Perform the duties of Escrow Agent as described in this Agreement, and any other 

Settlement-administration-related function at the instruction of Settlement Class Counsel and PNC, 

including, but not limited to, verifying that Settlement Funds have been distributed as required by 

Section XII hereof. 
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VIII. Notice to Settlement Class Members 

65. Upon Preliminary Approval of the Settlement, at the direction of Settlement Class 

Counsel, the Notice Administrator shall implement the Notice Program provided herein, using the 

forms of Notice approved by the Court in the Preliminary Approval Order. The Notice shall include, 

among other information: a description of the material terms of the Settlement; a date by which 

Settlement Class Members may exclude themselves from or “opt-out” of the Settlement Class; a 

date by which Settlement Class Members may object to the Settlement; the date upon which the 

Final Approval Hearing is scheduled to occur; and the address of the Settlement Website at which 

members of the Settlement Class may access this Agreement and other related documents and 

information. Settlement Class Counsel and PNC shall insert the correct dates and deadlines in the 

Notice before the Notice Program commences, based upon those dates and deadlines set by the 

Court in the Preliminary Approval Order. Notices and publications provided under or as part of the 

Notice Program shall not bear or include the PNC or RBC logo or trademarks or the return address 

of PNC, or otherwise be styled to appear to originate from PNC. Ownership of the Settlement 

Website URL shall be transferred to PNC within 10 days of the date on which operation of the 

Settlement Website ceases, which shall be the date on which distribution of the Net Settlement Fund 

(as defined in paragraph 88 below) has been made to Settlement Class Members as provided in 

paragraph 87, or such other date as Settlement Class Counsel and PNC may agree upon in writing. 

66. The Notice also shall include a procedure for Settlement Class Members to opt-out 

of the Settlement Class. A Settlement Class Member may opt-out of the Settlement Class at any 

time during the Opt-Out Period. Any members of the Settlement Class who does not timely and 

validly request to opt-out shall be bound by the terms of this Agreement. 

67. The Notice also shall include a procedure for Settlement Class Members to object 
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to the Settlement and/or to Class Counsel’s application for attorneys’ fees, costs, and expenses 

and/or Service Award to the Class Representative. Objections to the Settlement, to the application 

for fees, costs, expenses, and/or to the Service Award must be mailed to the Clerk of the Court, 

Settlement Class Counsel, and PNC’s counsel. For an objection to be considered by the Court, the 

objection must be submitted no later than the last day of the Opt-Out Period, as specified in the 

Notice. If submitted by mail, an objection shall be deemed to have been submitted when posted if 

received with a postmark date indicated on the envelope if mailed first-class postage prepaid and 

addressed in accordance with the instructions. If submitted by private courier (e.g., Federal 

Express), an objection shall be deemed to have been submitted on the shipping date reflected on the 

shipping label. 

68. For an objection to be considered by the Court, in accordance with Federal Rule 

of Civil Procedure 23(e)(5), the objection must also set forth: 

a. the name of the Action; 

b. the objector’s full name, address and telephone number; 

c. an explanation of the basis upon which the objector claims to be a Settlement Class 

Member; 

d. state with specificity the grounds for the objection, and whether the objection 

applies only to the objector, to a specific subset of the Settlement Class, or to the entire Settlement 

Class, accompanied by any legal support for the objection known to the objector or his counsel; 

e. the number of times in which the objector has objected to a class action settlement 

within the five years preceding the date that the objector files the objection, the caption of each case 

in which the objector has made such objection, and a copy of any orders related to or ruling upon 

the objector’s prior such objections that were issued by the trial and appellate courts in each listed 
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case; 

f. the identity of all counsel who represent the objector, including any former or 

current counsel who may be entitled to compensation for any reason related to the objection to the 

Settlement or fee application; 

g. a copy of any orders related to or ruling upon counsel’s or the firm’s prior 

objections that were issued by the trial and appellate courts in each listed case in which the 

objector’s counsel and/or counsel’s law firm have objected to a class action settlement within the 

preceding five (5) years; 

h. any and all agreements that relate to the objection or the process of objecting— 

whether written or oral—between objector or objector’s counsel and any other person or entity; 

i. the identity of all counsel (if any) representing the objector who will appear at the 

Final Approval Hearing; 

j. a list of all persons who will be called to testify at the Final Approval Hearing in 

support of the objection; 

k. a statement confirming whether the objector intends to personally appear and/or 

testify at the Final Approval Hearing; and 

l. the objector’s signature (an attorney’s signature is not sufficient). 

69. Notice shall be provided to members of the Settlement Class in three different ways: 

Mailed Notice; Published Notice; and Long-Form Notice on the Settlement Website. Not all 

members of the Settlement Class will receive all three forms of Notice, as detailed herein. Notice 

shall be provided in a form to be agreed upon by Settlement Class Counsel and PNC. 

70. Within 28 days from the date that the Settlement Administrator receives from 

Settlement Class Counsel and PNC the data files that identify, subject to the availability of 
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information in reasonably accessible electronic form, the names and last known addresses of the 

identifiable Settlement Class Members who held Accounts during the Class Period, the Settlement 

Administrator shall run the addresses through the National Change of Address Database, and shall 

mail to all such Settlement Class Members postcards that contain the Mailed Notice (the “Initial 

Mailed Notice”). To coordinate the Mailed Notice Program with the Published Notice Program, 

within one business day of the Settlement Administrator’s receipt of the data files described herein, 

the Settlement Administrator shall inform the Notice Administrator by email that it has received 

the data files. 

71. The Settlement Administrator shall perform reasonable address traces for all Initial 

Mailed Notice postcards that are returned as undeliverable. By way of example, a “reasonable” 

tracing procedure would be to run addresses of returned postcards through the Lexis/Nexis database 

that can be utilized for such purpose. No later than 70 days before the Final Approval Hearing, the 

Settlement Administrator shall complete the re-mailing of Mailed Notice postcards to those 

Settlement Class Members whose new addresses were identified as of that time through address 

traces (the “Notice Re-mailing Process”). Because the United States Postal Service sometimes 

returns undeliverable items beyond the typical time for returning such items, the Settlement 

Administrator may, at its discretion, perform the Notice Re-mailing Process up to 14 days before 

the Opt-Out Deadline. The Settlement Administrator’s continued efforts in connection with the 

Notice Re-mailing Process shall not affect or extend any Settlement Class Member's deadlines for 

objecting or opting out. 

72. The Mailed Notice Program (which is composed of both the Initial Mailed Notice 

and the Notice Re-mailing Process) shall be completed no later than 70 days before the Final 

Approval Hearing. Within seven days after the date the Settlement Administrator completes the 
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Notice Re-mailing Process, the Settlement Administrator shall provide Settlement Class Counsel 

and PNC a declaration that confirms that the Mailed Notice Program was completed in a timely 

manner. Settlement Class Counsel shall file that declaration with the Court as an exhibit to or in 

conjunction with Plaintiffs’ motion for Final Approval of the Settlement. 

73. The Notice Administrator shall administer the Published Notice Program, which 

shall be composed of: (i) Local Online Banners; (ii) Local Sponsored Search Listings; and (iii) a 

National Press Release. The Published Notice Program shall be completed no later than 70 days 

before the Final Approval Hearing. 

74. Within seven days after the date the Notice Administrator completes the Published 

Notice Program, the Notice Administrator shall provide Settlement Class Counsel and PNC with 

one or more declarations that confirm that Published Notice was given in accordance with the 

Published Notice Program. Settlement Class Counsel shall file that declaration with the Court as an 

exhibit to or in conjunction with Plaintiffs’ motion for final approval of the Settlement. 

75. All reasonable costs of the Notice Program shall be borne by PNC. 

76. Within the parameters set forth in this Section VIII, further specific details of the 

Notice Program shall be subject to the agreement of Settlement Class Counsel and PNC. 

IX. Final Approval Order and Judgment 

77. Plaintiffs’ and Class Counsel’s motion for Preliminary Approval of the Settlement 

will include a request to the Court for a scheduled date on which the Final Approval Hearing will 

occur. Plaintiffs and Class Counsel shall file their motion for Final Approval of the Settlement, and 

their application for attorneys’ fees, costs, and expenses and for Service Award for the Class 

Representative, no later than 56 days prior to the Final Approval Hearing. At the Final Approval 

Hearing, the Court will hear argument on Plaintiffs’ and Class Counsel’s motion for Final Approval 
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of the Settlement, and on Class Counsel’s application for attorneys’ fees, costs and expenses and 

for Service Award for the Class Representative. In the Court’s discretion, the Court also will hear 

argument at the Final Approval Hearing from any Settlement Class Members (or their counsel) who 

object to the Settlement or to the fee, cost, expense or Service Award application, provided the 

objectors submitted timely objections that meet all of the requirements listed in paragraphs 67 and 

68 hereof. 

78. At or following the Final Approval Hearing, the Court will determine whether to 

enter the Final Approval Order granting Final Approval of the Settlement and entering final 

judgment thereon, and whether to approve Class Counsel’s request for attorneys’ fees, costs, 

expenses and Service Award. The proposed Final Approval Order shall be in a form agreed upon 

by Settlement Class Counsel and RBC. Such proposed Final Approval Order shall, among other 

things: 

a. Determine that the Settlement is fair, adequate and reasonable; 

b. Finally certify the Settlement Class for settlement purposes only; 

c. Determine that the Notice provided satisfies Due Process requirements; 

d. Enter judgment dismissing the Action with prejudice and without costs; 

e. Bar and enjoin all Releasing Parties from asserting any of the Released Claims, 

as set forth in Section XIV hereof, including during any appeal from the Final Approval Order; 

f. Release RBC and the other Released Parties from the Released Claims, as set forth 

in Section XIV hereof; and 

g. Reserve the Court’s continuing and exclusive jurisdiction over the Parties to this 

Agreement, including PNC, all Settlement Class Members, and all objectors, to administer, 

supervise, construe and enforce this Agreement in accordance with its terms. 
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X. Settlement Fund 

79. In exchange for the mutual promises and covenants in this Agreement, including, 

without limitation, the Releases as set forth in Section XIV hereof and the dismissal of the Action 

upon Final Approval, within 14 calendar days of Preliminary Approval, PNC shall deposit the sum 

of Seven Million Five Hundred Thousand and 00/100 Dollars ($7,500,000.00) into the Escrow 

Account to create the Settlement Fund as set forth herein. 

80. Upon the establishment of the Escrow Account, the Escrow Agent may, but shall 

not be required to, cause the funds in the Escrow Account to be invested, in whole or in part, in 

interest-bearing short-term instruments or accounts—to be agreed upon by Settlement Class 

Counsel and PNC—that are backed by the full faith and credit of the United States Government or 

that are fully insured by the United States Government or an agency thereof (the “Instruments”). 

Settlement Class Counsel and PNC shall agree on the FDIC-insured financial institution at which 

the Escrow Account shall be established, which shall not be PNC. The Escrow Agent may thereafter 

re-invest the interest proceeds and the principal as they mature in similar Instruments, bearing in 

mind the liquidity requirements of the Escrow Account to ensure that it contains sufficient cash 

available to pay all invoices, taxes, fees, costs and expenses, and other required disbursements, in a 

timely manner. Notwithstanding the foregoing, that portion of the Settlement Fund that the 

Settlement Administrator reasonably estimates needs to be available on a liquid basis to pay on-

going costs of settlement administration, as provided in this Agreement, may be placed in one or 

more insured accounts that may be non-interest-bearing. Except as otherwise specified herein, the 

Instruments at all times will remain in the Escrow Account and under the control of the Escrow 

Agent. The Escrow Agent shall communicate with Settlement Class Counsel and counsel for PNC 

on at least a monthly basis to discuss potential cash needs for the following month. All costs or fees 
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incurred in connection with investment of the Settlement Fund in the Instruments shall not 

constitute a cost of Settlement administration to be paid by PNC but shall instead be payable out of 

the Settlement Fund. 

81. The Settlement Fund at all times shall be deemed a “qualified settlement fund” 

within the meaning of United States Treasury Reg. § 1.468B-l. All taxes (including any estimated 

taxes, and any interest or penalties relating to them) arising with respect to the income earned by 

the Settlement Fund or otherwise, including any taxes or tax detriments that may be imposed upon 

PNC or its counsel, or Plaintiffs or Class Counsel, with respect to income earned by the Settlement 

Fund for any period during which the Settlement Fund does not qualify as a “qualified settlement 

fund” for the purpose of federal or state income taxes or otherwise (collectively “Taxes”), shall be 

paid out of the Settlement Fund. Plaintiffs and Class Counsel, and PNC and its counsel shall have 

no liability or responsibility for any of the Taxes. The Settlement Fund shall indemnify and hold 

Plaintiffs and Class Counsel, and PNC and its counsel, harmless for all Taxes (including, without 

limitation, Taxes payable by reason of any such indemnification). 

82. The Settlement Fund shall be used for the following purposes:  

a. Distribution of payments to the Settlement Class pursuant to Sections XI and XII 

hereof, including, without limitation, the repayment to PNC of all amounts automatically 

distributed by it through credits to Current Account Holder Settlement Class Members; 

b. Payment of the Court-ordered award of Class Counsel’s attorneys’ fees, costs, and 

expenses pursuant to paragraphs 101-103 hereof; 

c. Payment of the Court-ordered Service Awards to the Class Representatives 

pursuant to paragraph 104 hereof; 

d. Payment of any residual distribution as set forth in paragraph 96 hereof, together 

Case 1:09-md-02036-JLK   Document 4429-1   Entered on FLSD Docket 02/25/2020   Page 27 of
 51



 

27 
 

with any administrative costs associated therewith; 

e. Payment of all Taxes pursuant to paragraph 81 hereof, including, without 

limitation, taxes owed as a result of accrued interest on the Escrow Account, in a timely manner 

consistent with the recommendation of the Tax Administrator, subject to approval by Settlement 

Class Counsel and PNC; 

f. Payment of any costs of Settlement administration other than those to be paid by 

PNC as set forth in paragraph 59 hereof; and 

g. Payment of additional fees, costs and expenses not specifically enumerated in 

subparagraphs (a) through (f) of this paragraph, subject to approval of Settlement Class Counsel 

and PNC. 

XI. Calculation of Distributions from Settlement Fund 

83. PNC, in consultation with Settlement Class Counsel and their expert, shall identify 

data—to the extent it exists in reasonably accessible electronic form—sufficient to calculate and 

implement the allocation of Settlement Funds as provided in Sections XI and XII hereof. The 

calculation and implementation of allocations contemplated by Sections XI and XII shall be 

undertaken by Settlement Class Counsel and their expert.  The methodology provided for in 

paragraph 85 hereof will be applied to the data as consistently, sensibly and conscientiously as 

reasonably possible, recognizing and taking into consideration the nature and completeness of the 

data and the purpose of the computation. Consistent with its contractual, statutory and regulatory 

obligations to maintain bank security and protect its customers’ private financial information, PNC 

shall make available to Settlement Class Counsel and its expert data and information (masked as to 

individuals' identities as PNC may deem appropriate) sufficient to allow Settlement Class Counsel 

and its expert to determine and confirm the calculations and allocations contemplated by this 
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Agreement and PNC’s implementation of such allocations. 

84. The Parties acknowledge that the information available in reasonably accessible 

electronic form from PNC’s databases may be incomplete for limited portions of the Class Period 

and, therefore, it may not be possible to identify all members of the Settlement Class and/or to 

calculate and make automatic distribution of all amounts that Settlement Class members may be 

due from the Settlement Fund for the entire Class Period. To the extent that the Parties, consistent 

with the foregoing data constraints and limitations, can reasonably identify Settlement Class 

Members and calculate the amount such Settlement Class Members are due from the Settlement 

Fund, an automatic distribution will be provided to them based upon the terms of the allocation set 

forth in this Section XI. 

85. The amount of the automatic distribution from the Settlement Fund to which each 

identifiable Settlement Class Member is entitled for the Class Period (subject to the availability of 

data) shall be determined using the following methodology, or such other methodology as would 

have an equivalent result: 

a. All Accounts will be identified in which, on one or more calendar days during the 

Class Period, RBC assessed two or more Overdraft Fees on such day or days during which the 

account was subject to High-to-Low Posting. If Settlement Class Counsel and its expert and PNC 

cannot conclusively determine from its records whether the account was subject to High-to-Low 

Posting on a particular calendar day, it may be assumed for purposes of this paragraph that the 

account was subject to High-to-Low Posting. 

b. For each such calendar day on which RBC assessed two or more Overdraft Fees, 

all transactions posted in such Accounts on that day will be ordered in the following posting order: 

i. All credits; 
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ii. All bank-initiated debits, fees assessed on previous day transactions, and 

other high-priority debits, in the order originally posted by the bank; 

iii. All ATM and POS debit card transactions with date and time of 

authorization ordered chronologically; 

iv. All ATM and POS debit card transactions without date and time of 

authorization ordered from lowest to highest dollar amount; and 

v. All other customer-initiated debits, including checks, cash withdrawals, 

and ACH transactions, ordered from highest to lowest dollar amount. 

c. After ordering the transactions as set forth in subparagraph (b) of this paragraph, 

each Account—on a daily basis for such calendar days—will be identified in which the number of 

Overdraft Fees RBC actually assessed exceeds the number of Overdraft Fees that would have been 

assessed if the Account had been ordered as set forth in subparagraph (b) (“Additional Overdrafts”). 

d. The dollar amount of the Additional Overdrafts will be calculated (“Additional 

Overdrafts Amount”). 

e. For each Account in which one or more Additional Overdrafts have been identified, 

it will be determined how many (if any) Overdraft Fees RBC refunded during the 30-day period 

following each calendar day on which any Additional Overdraft occurred (“Refunded Additional 

Overdrafts”). 

f. The dollar amount of the Refunded Additional Overdrafts will be calculated 

(“Refunded Additional Overdrafts Amount”). 

g. All Accounts will be identified in which on any such calendar day the Additional 

Overdrafts Amount exceeds the Refunded Additional Overdrafts Amount. The Refunded 

Additional Overdrafts Amount will be subtracted from the Additional Overdrafts Amount to 
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determine the “Differential Overdraft Fee.” 

h. All accounts that experienced a Differential Overdraft Fee will be checked against 

a list of Accounts that RBC closed with negative balances after writing them off as uncollectible 

(“Uncollectible Accounts”). 

i. For all Uncollectible Accounts that experienced a Differential Overdraft Fee, the 

Differential Overdraft Fee will be reduced dollar-for-dollar by the dollar amount of the negative 

closing Account balance. When the dollar amount of the negative closing Account balance equals 

or exceeds the Differential Overdraft Fee for the Account, the Differential Overdraft Fee shall be 

reduced to zero for purposes of calculating that Account Holder’s distribution, and the Account 

Holder will not receive a distribution from the Settlement Fund for such Account; 

j. The foregoing allocation formula will yield the identification of all Account 

Holders whose Accounts experienced a Differential Overdraft Fee greater than zero dollars 

(“Positive Differential Overdraft Fee”) as well as the amounts of their respective Positive 

Differential Overdraft Fees. 

86. The Parties agree the foregoing allocation formula is exclusively for purposes of 

computing retrospectively, in a reasonable and efficient fashion, the amount of Positive Differential 

Overdraft Fees each identifiable Settlement Class Member paid to RBC for the Class Period as a 

result of High-to-Low Posting and the amount of any automatic distribution each Settlement Class 

Member should receive from the Settlement Fund. The fact that this allocation formula is used 

herein is not intended and shall not be used for any other purpose or objective whatsoever. 

XII. Distribution of Net Settlement Fund 

87. As soon as practicable but no later than 150 days from the Effective Date, PNC and 

the Settlement Administrator shall distribute the Net Settlement Fund (as defined in paragraph 88 
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below) as set forth in this Section.  Each Settlement Class Member who had a Positive Differential 

Overdraft Fee and has not opted out as provided herein shall receive a distribution in the amount of 

a pro rata share of the Net Settlement Fund. 

88. The Net Settlement Fund is equal to the Settlement Fund plus any interest earned 

from the Instruments, and less the following: 

a. the amount of the Court-awarded attorneys’ fees, costs, and expenses to Class 

Counsel; 

b. the amount of the Court-awarded Service Award to the Class Representative; 

c. a reservation of a reasonable amount of funds for prospective costs of Settlement 

administration (if any) that are not PNC’s responsibility pursuant to paragraph 59 hereof, including 

tax administration as agreed upon by Settlement Class Counsel and PNC; and 

d. all other costs and/or expenses incurred in connection with the Settlement not 

specifically enumerated in subsections (a) through (c) of this paragraph that are expressly provided 

for in this Agreement or have been approved by Settlement Class Counsel and PNC. 

89. The Settlement Administrator shall divide the total amount of the Net Settlement 

Fund by the total amount of all Settlement Class Members’ Positive Differential Overdraft Fees 

calculated pursuant to Section XI hereof. This calculation shall yield the “Pro Rata Percentage.” 

90. The Settlement Administrator shall multiply each Settlement Class Member’s total 

Positive Differential Overdraft Fees by the Pro Rata Percentage. This calculation shall yield each 

Settlement Class Member’s “Differential Overdraft Payment Amount.” The Settlement 

Administrator shall communicate to Settlement Class Counsel and PNC’s Counsel the Differential 

Overdraft Payment Amount to be paid to Settlement Class Members pursuant to paragraph 92. 

91. Every Settlement Class Member shall be paid from the Net Settlement Fund the 
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total Differential Overdraft Payment Amount to which he or she is entitled as set forth herein 

(“Settlement Fund Payments”). In no event, however, shall PNC ever be required to pay more than 

a total of Seven Million Five Hundred Thousand and 00/100 Dollars ($7,500,000.00) to the 

Settlement Class, inclusive of all attorneys’ fees, costs, and expenses and Service Award (exclusive 

of costs of Notice and Administration as provided in this Agreement). 

92. Settlement Fund Payments to Settlement Class Members who are Current Account 

Holders shall be made either by a credit to those Account Holders’ Accounts or by mailed check in 

those circumstances where it is not feasible or reasonable to make the payment by a credit. PNC 

shall notify Settlement Class Members who are Current Account Holders of any such credit and 

provide a brief explanation that the credit has been made as a payment in connection with the 

Settlement. PNC shall provide the notice of account credit described in this paragraph in or with 

the account statement on which the credit is reflected. PNC will bear any costs associated with 

implementing the account credits and notification discussed in this paragraph. Settlement Fund 

Payments made to those Settlement Class Members who are Current Account Holders by check 

will be cut and mailed by the Settlement Administrator with an appropriate legend, in a form 

approved by Settlement Class Counsel and PNC, to indicate that it is from the Settlement, and will 

be sent to the addresses that the Settlement Administrator identifies as valid. Checks shall be valid 

for 180 days. For jointly held Accounts, checks will be payable to all Account Holders, and will be 

mailed to the first Account Holder listed on the Account. The Settlement Administrator will make 

reasonable efforts to locate the proper address for any intended recipient of Settlement Funds whose 

check is returned by the Postal Service as undeliverable (such as by running addresses of returned 

checks through the Lexis/Nexis database that can be utilized for such purpose) and will re-mail it 

once to the updated address. All costs associated with the process of printing and mailing the checks 
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and any accompanying communication to Settlement Class Members who are Current Account 

Holders shall be borne by PNC as provided in paragraph 59 hereof. 

93. PNC shall be entitled to a payment from the Net Settlement Fund equal to the 

amount of account credits paid pursuant to paragraph 92 hereof. Such payment shall be made within 

two business days after PNC provides written verification to Settlement Class Counsel and the 

Escrow Agent of the aggregate amount of account credits that were given and that such Settlement 

Fund Payments were given to the Settlement Class Members who are Current Account Holder 

Settlement Class Members. 

94. Settlement Fund Payments to Settlement Class Members who are Past Account 

Holder will be made by check with an appropriate legend, in a form approved by Settlement Class 

Counsel and PNC, to indicate that it is from the Settlement Fund. Checks will be cut and mailed by 

the Settlement Administrator and will be sent to the addresses that the Settlement Administrator 

identifies as valid. Checks shall be valid for 180 days. For jointly held Accounts, checks will be 

payable to all Account Holders, and will be mailed to the first Account Holder listed on the Account. 

The Settlement Administrator will make reasonable efforts to locate the proper address for any 

intended recipient of Settlement Funds whose check is returned by the Postal Service as 

undeliverable (such as by running addresses of returned checks through the Lexis/Nexis database 

that can be utilized for such purpose), and will re-mail it once to the updated address, or, in the case 

of a jointly held Account, and in the Settlement Administrator’s discretion, to an Account Holder 

other than the one listed first. All costs associated with the process of printing and mailing the 

checks and any accompanying communication to Settlement Class Members who are Past Account 

Holders shall be borne by PNC as provided in paragraph 59 hereof. 

95. The amount of the Net Settlement Fund attributable to uncashed or returned checks 
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sent by the Settlement Administrator shall remain in the Settlement Fund for one year from the date 

that the first distribution check is mailed by the Settlement Administrator. During this time the 

Settlement Administrator shall make a reasonable effort to locate intended recipients of Settlement 

Funds whose checks were returned (such as by running addresses of returned checks through the 

Lexis/Nexis database that can be utilized for such purpose), to effectuate delivery of such checks. 

The Settlement Administrator shall make only one such additional attempt to identify updated 

addresses and re-mail or re-issue a distribution check to those for whom an updated address was 

obtained. 

XIII. Disposition of Residual Funds 

96. Within one year plus 30 days after the date the Settlement Administrator mails the 

first Settlement Fund Payments, any funds remaining in the Settlement Fund shall be distributed as 

follows: 

a. First, the funds shall be distributed on a pro rata basis to participating Settlement 

Class Members who received Settlement Fund Payments pursuant to Section XII of the Agreement, 

to the extent feasible and practical in light of the costs of administering such subsequent payments 

unless the amounts involved are too small to make individual distributions economically viable or 

other specific reasons exist that would make such further distributions impossible or unfair; 

b. Second, in the event the costs of preparing, transmitting and administering such 

subsequent payments pursuant to subparagraph (a) above are not feasible and practical to make 

individual distributions economically viable or other specific reasons exist that would make such 

further distributions impossible or unfair, Settlement Class Counsel and counsel for PNC shall 

jointly file a proposed plan for distribution of the residual funds consistent with the American Law 

Institute, Principles of Aggregate Litigation § 3.07(c), together with supporting materials, for 
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consideration by the Court. After consultation with the Parties, the Court shall have the discretion 

to approve, deny, amend or modify, in whole or in part, the proposed plan for distribution of the 

residual funds in a manner consistent with the American Law Institute, Principles of Aggregate 

Litigation § 3.07(c). The residual funds shall not be used for any litigation purpose or to disparage 

any Party. The Parties agree that the Court’s approval, denial, amendment or modification, in whole 

or in part, of the proposed plan for distribution of the residual funds pursuant to this paragraph shall 

not constitute grounds for termination of the Settlement pursuant to Section XVI hereof; and 

c. All costs associated with the disposition of residual funds – whether through 

additional distributions to Settlement Class Members and/or through an alternative plan approved 

by the Court – shall be borne solely by the Settlement Fund. Under no circumstances shall PNC 

have responsibility for any costs associated with the disposition of residual funds whether through 

additional distributions to Settlement Class Members and/or through an alternative plan approved 

by the Court. 

XIV. Releases 

97. As of the Effective Date, the Releasing Parties shall automatically be deemed to 

have fully and irrevocably released and forever discharged PNC and each of its present and former 

parents, subsidiaries, divisions, affiliates, predecessors (including but not limited to RBC), 

successors and assigns, and the present and former directors, officers, employees, agents, insurers, 

reinsurers. shareholders, attorneys, advisors, consultants, representatives, partners, joint venturers, 

independent contractors, wholesalers, resellers, distributors, retailers, predecessors, successors, and 

assigns of each of them, of and from any and all liabilities, rights, claims, actions, causes of action, 

demands, damages, costs, attorneys’ fees, losses, and remedies, whether known or unknown, 

existing or potential, suspected or unsuspected, liquidated or unliquidated, legal, statutory, or 
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equitable, that result from, arise out of, are based upon, or relate to the conduct, omissions, duties 

or matters up to and including March 1, 2012 that were or could have been alleged in the Action 

including, without limitation, any claims, actions, causes of action, demands, damages, losses, or 

remedies relating to, based upon, resulting from, or arising out of (a) RBC’s assessment of one or 

multiple Overdraft Fees on Settlement Class Members’ Accounts, (b) the amount of one or more 

RBC Overdraft Fees assessed on Settlement Class Members’ Accounts, or (c) High-to-Low Posting 

or any other posting order used by RBC on Settlement Class Members’ Accounts.3  The foregoing 

release includes, by way of example but not limitation, any and all of the following to the extent 

they involve, relate to, result in, or seek recovery or relief for Overdraft Fees, High-to-Low Posting, 

or any posting order: (1) RBC’s authorization, approval or handling of any Debit Card Transaction, 

(2) any failure by RBC to notify or to obtain advance approval when a Debit Card Transaction 

would or might cause a Settlement Class Member’s Accounts to become overdrawn or further 

overdrawn or an Overdraft Fee to be assessed; (3) any failure by RBC to require Settlement Class 

Members to opt in, or to allow Settlement Class Members to opt-out, of overdrafts, or to publicize 

or disclose the ability of the holder of any RBC account to opt-out of overdrafts between October 

10, 2007 through March 1, 2012; (4) any failure by RBC to adequately or clearly disclose, in one 

or more agreements, posting order, High-to-Low Posting, overdrafts, Overdraft Fees, or the manner 

in which Debit Card Transactions are or would be approved, processed, or posted to Settlement 

Class Members’ Accounts, and any effect that could have on the number of Overdraft Fees; (5) any 

conduct or statements by RBC encouraging the use of RBC Debit Cards; (6) the use of High-to-

                                                      
3 PNC acknowledges that the scope of this release is strictly limited to the Releasing Parties’ 

consumer banking relationships with RBC and, if they remained customers following the merger, 

with PNC. 
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Low Posting on Settlement Class Members’ Accounts and the assessment of Overdraft Fees as a 

result of High-to-Low Posting; and (7) any RBC advertisements or marketing materials relating to 

any of the foregoing.

98. AS OF THE EFFECTIVE DATE, PLAINTIFFS AND EACH SETTLEMENT 

CLASS MEMBER SHALL FURTHER AUTOMATICALLY BE DEEMED TO HAVE WAIVED 

AND RELEASED ANY AND ALL PROVISIONS, RIGHTS, AND BENEFITS CONFERRED BY 

§ 1542 OF THE CALIFORNIA CIVIL CODE OR SIMILAR LAWS OF ANY OTHER STATE OR 

JURISDICTION. SECTION 1542 OF THE CALIFORNIA CIVIL CODE READS: “§1542. 

CERTAIN CLAIMS NOT AFFECTED BY GENERAL RELEASE. A GENERAL RELEASE 

DOES NOT EXTEND TO CLAIMS WHICH THE CREDITOR DOES NOT KNOW OR 

SUSPECT TO EXIST IN HIS FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH 

IF KNOWN BY HIM MUST HAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT 

WITH THE DEBTOR.” 

99. Plaintiffs or any Settlement Class Member may hereafter discover facts other than 

or different from those that he/she knows or believes to be true with respect to the subject matter of 

the claims released pursuant to the terms of paragraphs 97 and 98 hereof, or the law applicable to 

such claims may change. Nonetheless, each of those individuals expressly agrees that, as of the 

Effective Date, he/she shall have automatically and irrevocably waived and fully, finally, and forever 

settled and released any known or unknown, suspected or unsuspected, asserted or unasserted, 

liquidated or unliquidated, contingent or non-contingent claims with respect to all of the matters 

described in or subsumed by this paragraph and paragraphs 97 and 98 hereof. Further, each of those 

individuals agrees and acknowledges that he/she shall be bound by this Agreement, including by the 

releases contained in this paragraph and in paragraphs 97 and 98 hereof, and that all of their claims 
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in the Action shall be dismissed with prejudice and released, whether or not such claims are 

concealed or hidden; without regard to subsequent discovery of different or additional facts and 

subsequent changes in the law; and even if he/she never receives actual notice of the Settlement 

and/or never receives a distribution of funds or credits from the Settlement. 

100. Nothing in this Agreement shall operate or be construed to release any claims or 

rights PNC has to recover any past, present or future amounts that may be owed by Plaintiffs or by 

any Settlement Class Member on his/her accounts, loans or any other debts with RBC, pursuant to 

the terms and conditions of such accounts, loans, or any other debts other than Overdraft Fees 

incurred during the Class Period. Nothing in this Agreement shall operate or be construed to release 

any defenses or rights of set-off that any Plaintiffs or Settlement Class Members may have in the 

event PNC (or its assigns) seeks to recover any Overdraft Fees incurred during the Class Period. 

XV. Payment of Attorneys’ Fees, Costs, Expenses, and Service Award 

101. PNC agrees not to oppose Class Counsel’s request for attorneys’ fees of up to thirty-

five percent (35%) of the Settlement Fund specified in paragraph 79 and not to oppose Class 

Counsel’s request for reimbursement of costs and expenses. Any award of attorneys’ fees, costs, and 

expenses to Class Counsel shall be payable solely out of the Settlement Fund. The determination of 

Class Counsel’s request for attorneys’ fees, costs, and expenses shall be based on controlling 

Eleventh Circuit precedent involving the award of fees in common fund class actions and not based 

on state law. The Parties agree that the Court’s failure to approve, in whole or in part, any award for 

attorneys’ fees shall not prevent the Settlement Agreement from becoming effective, nor shall it be 

grounds for termination. 

102. Within three business days of the Effective Date, the Escrow Agent shall pay from 

the Settlement Fund to Settlement Class Counsel all Court-approved attorneys’ fees, costs, and 
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expenses of Class Counsel, including interest accrued thereon. In the event the award of attorneys’ 

fees, costs, and expenses of Class Counsel is reduced on appeal, the Escrow Agent shall only pay to 

Settlement Class Counsel from the Settlement Fund the reduced amount of such award, including 

interest accrued thereon. Settlement Class Counsel shall timely furnish to the Escrow Agent any 

required tax information or forms before the payment is made. 

103. The payment of attorneys’ fees, costs, and expenses of Class Counsel pursuant to 

paragraph 102 hereof shall be made through a deposit by the Escrow Agent into an Attorney Client 

Trust Account jointly controlled by Settlement Class Counsel. After the fees, costs and expenses 

have been deposited into this account, Settlement Class Counsel shall be solely responsible for 

distributing each Class Counsel firm’s allocated share of such fees, costs and expenses to that firm. 

PNC shall have no responsibility for any allocation, and no liability whatsoever to any person or 

entity claiming any share of the funds to be distributed. 

104. Settlement Class Counsel will ask the Court to approve a service award of Ten 

Thousand and 00/100 Dollars ($10,000.00) per Class Representative, or Five Thousand and 00/100 

Dollars ($5,000.00) per Class Representative for married couples in which both spouses are Class 

Representatives (“Service Awards”).  All Service Awards are to be paid from the Settlement Fund. 

The Service Award shall be paid to the Class Representative in addition to such Class 

Representative’s Settlement Fund Payments. PNC agrees not to oppose Settlement Class Counsel’s 

request for the Service Award. 

105. The Parties negotiated and reached agreement regarding attorneys’ fees, costs, and 

expenses and Service Award only after reaching agreement on all other material terms of this 

Settlement. 
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XVI. Termination of Settlement 

106. This Settlement may be terminated by either Settlement Class Counsel or PNC by 

serving on counsel for the opposing Party and filing with the Court a written notice of termination 

within 45 days (or such longer time as may be agreed between Settlement Class Counsel and PNC) 

after any of the following occurrences: 

a. Settlement Class Counsel and PNC agree to termination; 

b. the Court fails to grant Preliminary Approval of the Settlement within 180 days 

after filing of the motion for Preliminary Approval, or fails to finally approve the Settlement within 

360 days of Preliminary Approval by the Court; 

c. the Court rejects, materially modifies, materially amends or changes, or declines to 

preliminarily or finally approve the Settlement; 

d. an appellate court vacates or reverses the Final Approval Order, and the Settlement 

is not reinstated and finally approved without material change by the Court on remand within 270 

days of such reversal; 

e. any court incorporates into, or deletes or strikes from, or modifies, amends, or 

changes, the Preliminary Approval Order, Final Approval Order, or the Settlement in a way that 

Settlement Class Counsel or PNC seeking to terminate the Settlement reasonably considers 

material; 

f. the Effective Date does not occur; or 

g. any other ground for termination provided for elsewhere in this Agreement. 

107. PNC also shall have the right to terminate the Settlement by serving on Settlement 

Class Counsel and filing with the Court a notice of termination within 14 days of its receipt from the 

Settlement Administrator of the final report specified in paragraph 64(g) hereof, if the number of 

Case 1:09-md-02036-JLK   Document 4429-1   Entered on FLSD Docket 02/25/2020   Page 41 of
 51



 

41 
 

Settlement Class Members who timely request exclusion from the Settlement Class equals or 

exceeds the number or percentage specified in the separate letter executed concurrently with this 

Settlement by Settlement Class Counsel and PNC. The number or percentage shall be confidential 

except to the Court, who shall upon request be provided with a copy of the letter for in camera 

review. 

108. In the event of a termination of the Settlement, and after payment of any invoices or 

other fees or expenses mentioned in this Agreement that have been incurred and are due to be paid 

from the Escrow Account, to the extent any such fees or expenses have been incurred given PNC’s 

obligation in paragraph 59 hereof to pay settlement expenses directly, the balance of the Settlement 

Fund shall be refunded and remitted to PNC as provided in paragraph 111 hereof. For any funds 

paid directly by PNC in connection with the Notice in Section VIII hereof or paid directly from the 

Escrow Account pursuant to this Agreement, PNC shall have no right to seek reimbursement from 

Plaintiffs, Settlement Class Counsel, or Class Counsel in the event of termination of this Agreement. 

109. In the event of a termination of the Settlement pursuant to this Section XVI the 

Parties retain all of their pre-Settlement litigation rights and defenses. 

XVII. Effect of a Termination 

110. The grounds upon which this Agreement may be terminated are set forth in 

paragraphs 106 and 107 hereof. In the event of a termination as provided therein, this Agreement 

shall be considered null and void; all of PNC’s obligations under the Settlement shall cease to be of 

any force and effect; the amounts in the Settlement Fund shall be returned to PNC in accordance 

with paragraph 111 hereof; and the Parties shall return to the status quo ante in the Action as if the 

Parties had not entered into this Agreement. In addition, in the event of such a termination, all of the 

Parties’ respective pre-Settlement rights, claims and defenses will be retained and preserved. In the 
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event the litigation was to resume, PNC, as successor in interest, would move to substitute its name 

for RBC’s. 

111. In the event of a termination as provided in paragraph 106 and/or 107 and after 

payment of any invoices or other fees or expenses mentioned in this Agreement that have been 

incurred and are due to be paid from the Escrow Account, to the extent any such fees or expenses 

have been incurred given PNC’s obligation in paragraph 59 hereof to pay settlement expenses 

directly, the Escrow Agent shall return the balance of the Settlement Fund to PNC within seven 

calendar days of termination. For any funds paid directly by PNC in connection with the Notice in 

Section VIII hereof or paid directly from the Escrow Account pursuant to this Agreement, PNC shall 

have no right to seek reimbursement from Plaintiffs, Settlement Class Counsel, or Class Counsel in 

the event of termination of this Agreement. 

112. The Settlement shall become effective on the Effective Date unless earlier 

terminated in accordance with the provisions of paragraphs 106 and/or 107 hereof. 

113. In the event the Settlement is terminated in accordance with the provisions of 

paragraphs 106 and/or 107 hereof, any discussions, offers, or negotiations associated with this 

Settlement shall not be discoverable or offered into evidence or used in the Action or any other action 

or proceeding for any purpose. Plaintiffs shall be entitled to continue to seek class certification, and 

PNC shall be entitled to continue to oppose class certification, without reference to the Settlement 

or the discussions, offers or negotiations leading thereto. In such event, all Parties to the Action shall 

stand in the same position as if this Agreement had not been negotiated, made or filed with the Court. 

XVIII. No Admission of Liability 

114. PNC disputes the claims alleged in the Action and does not by this Agreement or 

otherwise admit any liability or wrongdoing of any kind. PNC has agreed to enter into this 
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Agreement to avoid the further expense, inconvenience, and distraction of burdensome and 

protracted litigation, and to be completely free of any further claims that were asserted or could have 

been asserted in the Action. 

115. Class Counsel believe that the claims asserted in the Action have merit, and they 

have examined and considered the benefits to be obtained under the proposed Settlement set forth 

in this Agreement, the risks associated with the continued prosecution of this complex, costly and 

time-consuming litigation, and the likelihood of success on the merits of the Action. Class Counsel 

have fully investigated the facts and law relevant to the merits of the claims, have conducted 

extensive formal and informal discovery, and have conducted independent investigation of the 

challenged practices. Class Counsel have concluded that the proposed Settlement set forth in this 

Agreement is fair, adequate, reasonable, and in the best interests of the Settlement Class Members. 

116. The Parties understand and acknowledge that this Agreement constitutes a 

compromise and settlement of disputed claims. No action taken by the Parties either previously or 

in connection with the negotiations or proceedings connected with this Agreement shall be deemed 

or construed to be an admission of the truth or falsity of any claims or defenses heretofore made, or 

an acknowledgment or admission by any party of any fault, liability or wrongdoing of any kind 

whatsoever. 

117. Neither the Settlement, nor any act performed or document executed pursuant to or 

in furtherance of the Settlement: (a) is or may be deemed to be, or may be used as, an admission of, 

or evidence of, the validity of any claim made by the Plaintiffs or Settlement Class Members, or of 

any wrongdoing or liability of the Released Parties; or (b) is or may be deemed to be, or may be used 

as, an admission of, or evidence of, any fault or omission of any of the Released Parties, in the Action 

or in any proceeding in any court, administrative agency, or other tribunal. 
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118. In addition to any other defenses PNC may have at law, in equity, or otherwise, to 

the extent permitted by law, this Agreement may be pleaded as a full and complete defense to, and 

may be used as the basis for an injunction against, any action, suit or other proceeding that may be 

instituted, prosecuted or attempted in breach of this Agreement or the Releases contained herein. 

XIX. Miscellaneous Provisions 

119. References to RBC in Third-Party Materials. In the course of pursuing claims 

against defendant banks other than RBC in MDL 2036, Class Counsel have and/or are serving 

subpoenas and seeking discovery from third-party consultants to the banking industry. PNC has 

requested and Plaintiffs agree to provide PNC promptly with copies of all materials received by 

Class Counsel through such subpoenas and discovery that Class Counsel reasonably determine, 

refer, or pertain to RBC. 

120. Gender and Plurals. As used in this Agreement, the masculine, feminine or neuter 

gender, and the singular or plural number, shall each be deemed to include the others whenever the 

context so indicates. 

121. Binding Effect. This Agreement shall be binding upon, and inure to the benefit of, 

the successors and assigns of the Releasing Parties and the Released Parties. 

122. Cooperation of Parties. The Parties to this Agreement agree to cooperate in good 

faith to prepare and execute all documents, to seek Court approval, defend Court approval, and to 

do all things reasonably necessary to complete and effectuate the Settlement described in this 

Agreement. This obligation of the Parties to support and complete the Settlement shall remain in full 

force and effect regardless of events that may occur, or court decisions that may be issued in MDL 

2036 or in any other case in any court. 

123. Obligation To Meet And Confer. Before filing any motion in the Court raising a 
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dispute arising out of or related to this Agreement, the Parties shall consult with each other and 

certify to the Court that they have consulted. 

124. Integration. This Agreement (along with the letter referenced in paragraph 107 

hereof) constitutes a single, integrated written contract expressing the entire agreement of the Parties 

relative to the subject matter hereof. No covenants, agreements, representations, or warranties of any 

kind whatsoever have been made by any Party hereto, except as provided for herein. 

125. No Conflict Intended. Any inconsistency between the headings used in this 

Agreement and the text of the paragraphs of this Agreement shall be resolved in favor of the text. 

126. Governing Law. Except as otherwise provided herein, the Agreement shall be 

construed in accordance with, and be governed by, the laws of the State of Florida, without regard 

to the principles thereof regarding choice of law. 

127. Counterparts. This Agreement may be executed in any number of counterparts, each 

of which shall be deemed an original, but all of which together shall constitute one and the same 

instrument, even though all Parties do not sign the same counterparts. Original signatures are not 

required. Any signature submitted by facsimile or through email of an Adobe PDF shall be deemed 

an original. 

128. Jurisdiction.  The Court shall retain jurisdiction over the implementation, 

enforcement, and performance of this Agreement, and shall have exclusive jurisdiction over any suit, 

action, proceeding or dispute arising out of or relating to this Agreement that cannot be resolved by 

negotiation and agreement by counsel for the Parties. The Court shall retain jurisdiction with respect 

to the administration, consummation and enforcement of the Agreement and shall retain jurisdiction 

for the purpose of enforcing all terms of the Agreement. The Court shall also retain jurisdiction over 

all questions and/or disputes related to the Notice program, the Settlement Administrator, the Notice 
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Administrator, and the Tax Administrator. As part of their respective agreements to render services 

in connection with this Settlement, the Settlement Administrator, the Notice Administrator, the 

Escrow Agent, and the Tax Administrator shall consent to the jurisdiction of the Court for this 

purpose. 

129. Notices. All notices to Settlement Class Counsel provided for herein, shall be sent 

by email with a hard copy sent by overnight mail to: 

Aaron S. Podhurst, Esq.  

PODHURST ORSECK, P.A. 

One Southeast Third Avenue, Suite 2700 

Miami, FL 33131 

Email: apodhurst@podhurst.com  
 

Bruce S. Rogow, Esq. 

BRUCE S. ROGOW, P.A. 

100 Northeast Third Avenue, Suite 1000 

Fort Lauderdale, FL 33301 

Email: brogow@rogowlaw.com   
 

Robert C. Gilbert, Esq. 

GROSSMAN ROTH YAFFA COHEN, P.A. 

2525 Ponce de Leon Boulevard, 11th Floor 

Coral Gables, FL 33134 

Email: rcg@grossmanroth.com  
 

All notices to RBC, provided for herein, shall be sent by email with a hard copy sent by 

overnight mail to: 

Mark J. Levin, Esq.  

Philip N. Yannella, Esq. 

BALLARD SPAHR LLP 

1735 Market St., 51st Floor  

Philadelphia, PA 19103 

Email: levinmj@ballardspahr.com 
 

Darryl May, Esq.  

PNC Bank, N.A. 

1600 Market Street, 8th Floor 

Mail Stop F2-F070-08-7 

Philadelphia, PA 19103 

Email: Darryl.May@pnc.com 
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The notice recipients and addresses designated above may be changed by written notice. 

Upon the request of any of the Parties, the Parties agree to promptly provide each other with copies 

of objections, requests for exclusion, or other filings received as a result of the Notice program. 

130. Modification and Amendment. This Agreement may be amended or modified only 

by a written instrument signed by counsel for PNC and Settlement Class Counsel and, if the 

Settlement has been approved preliminarily by the Court, approved by the Court. 

131. No Waiver. The waiver by any Party of any breach of this Agreement by another 

Party shall not be deemed or construed as a waiver of any other breach, whether prior, subsequent, 

or contemporaneous, of this Agreement. 

132. Authority. Settlement Class Counsel (for the Plaintiffs and the Settlement Class 

Members), and counsel for PNC (for PNC), represent and warrant that the persons signing this 

Agreement on their behalf have full power and authority to bind every person, partnership, 

corporation or entity included within the definitions of Plaintiffs and PNC to all terms of this 

Agreement. Any person executing this Agreement in a representative capacity represents and 

warrants that he or she is fully authorized to do so and to bind the Party on whose behalf he or she 

signs this Agreement to all the terms and provisions of this Agreement. 

133. Agreement Mutually Prepared. Neither PNC nor Plaintiffs, nor any of them, shall 

be considered to be the drafter of this Agreement or any of its provisions for the purpose of any 

statute, case law, or rule of interpretation or construction that would or might cause any provision to 

be construed against the drafter of this Agreement. 

134. Independent Investigation and Decision to Settle. The Parties understand and 

acknowledge that they: (a) have performed an independent investigation of the allegations of fact 

and law made in connection with this Action; and (b) that even if they may hereafter discover facts 
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in addition to, Or di緬甜mt from, those血at血ey now know or believe to be true with respect to the

Su叫ect matter of血e Action as reflected in血is Agreement,血at will not affect or in any respect limit

the binding nature of拙s Ag「eement. PNC has provided and is providing jnfoma[ion that Plaln証鴇

reasonわly request to ide血fy Settlement Class Members and血e alleged damages血ey incurred. It

is血e Parties’int孤tion to resoIve their disputes in comection with血is Action pursua血to the tems

Of this Agreement now and血us言n fur血erance of their intentious, the Agreement shall remain in

full force and e鮮討t notwithstanding the discovery of any additional facts or law, Or Changes in law,

and this Agreement shall not be subject to rescission or modi宜cation by reason of any changes or

di能鵜nces in facts or law, Subsequent漢y occumng or othelWise.

135.　ReceiDt Of Advice of CounseL Each Party acknowledges, agreeS, and speci丘cally

WarrantS that he, She or it has fully read this Agreement and the Releases contained in Sec[ion XIV

hereof; received independent legal advice w血respect to the advisa心血ity of entering into this

Agreement and血e Release§ and the legal e揮ects of血is Agreement and血e Releases, and fully

under§tands血e e鮮料t of血is Agreement and血e Releases.

P杭nt娩

Aaron S. Podhurst, Esq.

PODHURST ORSECK. P.A.

Setllとmenl C7餌s’(b〃nSel

Bruce S. Rogow, Esq.

BRUCE S. ROGOW, P.A.

Seiilement Ch料s 〔bu"Sel
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in addition to, or different from, those that they now know or believe to be true with respect to the

subject matter of the Action as reflected in this Agreement, that will not affect or in any respect limit

the binding nature of this Agreement. PNC has provided and is providing information that Plaintiffs

reasonably request to identify Settlement Class Members and the alleged damages they incurred. lt

is the Parties' intention to resolve their disputes in connection with this Action pursuant to the tems

of this Agreement now and thus, in furtherance of their intentions, the Agreement shall remain in

full force and effect notwithstanding the discovery of any additional fàcts or law, or changes in law,

and this Agreement shall not be subject to rescission or modification by reason of any changes or

differences in facts or law, subsequently occurring or otherwise.

135. Receint of Advice of Counsel. Each Party acknowledges, agrees, and specifically

warrants that he, she or it has fully read this Agreement and the Releases contained in Section XIV

hereof, received independent legal advice with respect to the advisabiiity of entering into this

Agreement and the Releases and the legal effects of this Agreement and the Releases, and fully

understands the effect of this Agreement and the Releases.

flororl.

Michael Dasher

l0 J.t ç
Aaron S. Podhurst, Esq.

PODHURST ORSECK, P.A
Set tlem ent C lass C ouns el

@
Bruce S. Rogow, Esq.
BRUCE S. ROGOV/, P.A
Settlement Class Counsel

\-'\--
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 

 

CASE NO.  1:09-MD-02036-JLK 

 
 
IN RE: CHECKING ACCOUNT 
OVERDRAFT LITIGATION 

 

MDL No. 2036 

 

  

 
 
THIS DOCUMENT RELATES TO: 
 

Michael Dasher v. RBC Bank (USA), 

predecessor in interest to PNC Bank, N.A. 

 

S.D. Fla. Case No. 1:10-CV-22190-JLK 

  

  

 
JOINT DECLARATION OF AARON S. PODHURST, BRUCE S. ROGOW AND 

ROBERT C. GILBERT IN SUPPORT OF PLAINTIFFS’ AND CLASS COUNSEL’S 
MOTION FOR FINAL APPROVAL OF CLASS SETTLEMENT AND APPLICATION 

FOR SERVICE AWARD, ATTORNEYS’ FEES AND EXPENSES 
 
  Aaron S. Podhurst, Bruce S. Rogow and Robert C. Gilbert declare as follows: 

1. We are Settlement Class Counsel and Class Counsel for Plaintiffs and the 

Settlement Class under the Settlement Agreement and Release with Defendant PNC Bank, N.A. 

(“PNC”), successor in interest to RBC Bank (USA) (“RBC”) (“PNC” or the “Bank”) 

(“Settlement” or “Agreement”) that was preliminarily approved by this Court on November 13, 

2019.1  (ECF NO. 4425).  We submit this declaration in support of Plaintiffs’ and Class 

Counsel’s Motion for Final Approval of Class Settlement, and Application for Service Award, 

Attorneys’ Fees and Expenses.  Unless otherwise noted, we have personal knowledge of the facts 

set forth in this declaration and could testify competently to them if called upon to do so. 

 
1 All capitalized defined terms have the same meaning as defined in the Agreement attached as 

Exhibit A to the Motion for Final Approval. 
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2. After more than eight years of litigation and settlement negotiations, Plaintiffs, 

Settlement Class Counsel and PNC entered into the Settlement under which PNC will pay (i) 

$7,500,000 in cash to create a common fund for the benefit of the Settlement Class, plus (ii) the 

fees and costs of providing Notice to Settlement Class Members and associated fees and costs 

incurred in connection with administration of the Settlement.  Under the Settlement, all 

identifiable members of the Settlement Class who sustained a Positive Differential Overdraft Fee 

will automatically receive pro rata distributions from the Net Settlement Fund in proportion to 

the actual harm that each of them sustained. 

3. The Action involved sharply opposed positions on several fundamental legal and 

factual issues.  According to Plaintiffs, RBC’s practices violated the Bank’s contractual and good 

faith duties, were substantively and procedurally unconscionable, resulted in conversion and 

unjust enrichment, and violated the North Carolina consumer protection statute.  On the other 

hand, RBC consistently argued that the relevant Account agreements expressly authorized it to 

engage in High-to-Low Posting, that the claims brought in the Action were subject to mandatory 

individual arbitration, and that Plaintiffs’ state law claims for relief were preempted. 

4. Plaintiffs and Class Counsel maintain that the claims asserted in the Action are 

meritorious; that Plaintiffs and the proposed certified class would establish liability and recover 

substantial damages if the Action proceeded to trial; and that the final judgment would be 

affirmed on appeal.  Conversely, RBC argued that Plaintiffs’ claims are unfounded and could not 

be maintained as a class action, denied liability, and demonstrated that it will litigate its defenses 

vigorously.  Plaintiffs’ ultimate success required them to prevail, in whole or in part, at all of 

these junctures, while RBC’s success at any one of these junctures could have spelled defeat for 

Plaintiffs and the Settlement Class.  Thus, continued litigation posed significant risks and 
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countless uncertainties, as well as the time, expense, and delays associated with trial and 

appellate proceedings, particularly in the context of complex multi-district litigation. 

5. In light of the risks, uncertainties and delays associated with continued litigation, 

we believe the Settlement represents an outstanding achievement by providing guaranteed 

benefits to the Settlement Class in the form of direct cash compensation without further risks, 

delays or costs. 

A. Background of the Litigation. 

6. Plaintiffs sought monetary damages, restitution and declaratory relief from RBC, 

on behalf of themselves and all others similarly situated, who incurred Overdraft Fees as a result 

of RBC’s practice of High-to-Low Posting of Debit Card Transactions.  Plaintiffs alleged that 

RBC systemically engaged in High-to-Low Posting of Debit Card Transactions to maximize the 

Bank’s Overdraft Fee revenues.  According to Plaintiffs, RBC’s practices violated the Bank’s 

contractual and good faith duties, were substantively and procedurally unconscionable, resulted 

in conversion and unjust enrichment, and violated the North Carolina consumer protection 

statute. 

7. RBC denied all of Plaintiffs’ allegations of wrongdoing.  The Bank consistently 

defended its conduct by, inter alia, highlighting language in the relevant Account agreements 

that it contended expressly advised its customers of and permitted the very High-to-Low Posting 

practices at issue.  The Bank advanced additional defenses, including preemption, and that the 

claims brought against it in the Action were subject to mandatory individual arbitration. 

B. Class Counsel’s Investigation. 

8. Class Counsel devoted substantial time to investigating the potential claims 

against RBC.  Class Counsel interviewed customers and potential plaintiffs to gather information 
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about the Bank’s conduct and its impact upon customers.  This information was essential to 

Class Counsel’s ability to understand the nature of RBC’s conduct, the language of the Account 

agreements, and potential remedies. 

C. The Course of Proceedings. 

9. On July 2, 2010, Plaintiff Michael Dasher filed Dasher v. RBC Bank USA, Case 

No. 1:10-CV-22190-JLK (S.D. Fla.) (“Dasher”), a class action complaint, in the United States 

District Court for the South District of Florida, alleging RBC’s improper assessment and 

collection of Overdraft Fees due to High-to-Low Posting and seeking, inter alia, monetary 

damages, restitution and equitable relief.  (See Compl., Case No. 10-22190 (S.D. Fla.), ECF No. 

1). 

10. On July 22, 2010, RBC moved to compel arbitration in Dasher.  (See Mot. to 

Compel Arbitration, Case No. 10-22190, ECF No. 5). On July 28, 2010, Dasher was transferred 

to MDL 2036 and thereafter assigned to the “Second Tranche” of cases. (See MDL Transfer 

Receipt, ECF No. 730; Joint Report re List of Cases in Second Tranche, ECF No. 1494 (May 18, 

2011)).  On August 23, 2010, the Court denied RBC’s motion to compel arbitration and stay 

litigation in Dasher on the ground that “the arbitration provision has the effect of deterring 

Plaintiff from bringing his claim and vindicating his rights.” (Order Den. Mot. to Compel 

Arbitration, ECF No. 763, at 7; In re Checking Account Overdraft Litig., 2010 WL 3361127, at 

*2 (S.D. Fla. Aug. 23, 2010). RBC timely appealed to the Eleventh Circuit. (See Def. RBC Bank 

(USA)’s Notice of Appeal, ECF No. 797). 

11. While the Dasher appeal was pending, the U.S. Supreme Court issued AT&T 

Mobility, LLC v. Concepcion, 563 U.S. 333 (2011). The Parties in Dasher jointly moved the 

Eleventh Circuit to vacate the Court’s order denying arbitration and remand the case for 
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reconsideration in light of Concepcion. The Eleventh Circuit granted the Parties’ joint motion 

and Dasher returned to the Court on June 28, 2011. (See Order Granting Joint Mot. to Vacate 

and Remand, ECF No. 1670). 

12. On July 9, 2010, Plaintiff Stephanie Avery filed Avery v. RBC Bank USA, Case 

No. 10-CVS-11527, (“Avery”), a class action complaint, in the General Court of Justice, Superior 

Court Division, Wake County, North Carolina, alleging RBC’s improper assessment and 

collection of Overdraft Fees due to High-to-Low Posting and seeking, inter alia, monetary 

damages, restitution and equitable relief.  On August 12, 2010, Avery, the second-filed action, 

was removed to the Eastern District of North Carolina under Case No. 5:10-cv-329. (See Notice 

of Removal, Case No. 10-24382 (S.D. Fla.), ECF No. 1). Avery amended her complaint on 

August 26, 2010. (See Am. Compl., Case No. 10-24382, ECF No. 8). 

13. On September 16, 2010, RBC filed its motion to compel arbitration in Avery. 

(Mot. to Compel Arbitration & Mem. in Support, Case No. 10-24382, ECF Nos. 16-17).  Further 

proceedings in Avery were stayed pending a ruling by the Judicial Panel on Multidistrict 

Litigation on whether the action would be become part of MDL 2036. (Order Granting Mot. to 

Stay, Case No. 10-24382, ECF No. 21 (Oct. 4, 2010)).  On March 3, 2011, Avery was transferred 

to this Court and made part of MDL 2036. (MDL Transfer Receipt, ECF No. 1232). 

14. On June 20, 2011, the Court issued an Omnibus Order that included Avery within 

its ambit. (See Omnibus Order Administratively Closing Member Cases, ECF No. 1640, at 4). 

That order denied as moot all motions filed under the original case numbers (see id. at 5), which 

terminated RBC’s motion to compel arbitration in Avery.  On September 12, 2011, the Court 

issued its Interim Scheduling Order re Fifth Tranche Actions, which assigned Avery to the Fifth 

Tranche. (See Interim Scheduling Order re Fifth Tranche Actions, ECF No. 1861, at 2). The 
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Scheduling Order set a deadline for banks with actions in the Fifth Tranche to file motions to 

compel arbitration. (See id. at 3). 

15. RBC’s counsel and Plaintiffs’ Coordinating Counsel in MDL 2036 agreed that 

RBC would file a coordinated motion to compel arbitration in Dasher and Avery. Thus, when the 

Court issued its Interim Scheduling Order re Fifth Tranche Actions and set the deadline for 

motions to compel arbitration, counsel agreed that RBC would file a motion to compel 

arbitration encompassing both Dasher and Avery, thereby putting both actions on the same 

procedural track. 

16. On October 3, 2011, RBC renewed its motion to compel arbitration and stay 

litigation in Dasher and Avery. (Renewed Mot. to Compel Arbitration, ECF No. 1929). 

Following discovery on arbitrability requested by Plaintiffs’ counsel and permitted by the Court 

(see Order Deferring Ruling on Mot. to Compel Arbitration, ECF No. 2191 (Dec. 5, 2011)), 

Plaintiffs opposed RBC’s renewed motion to compel arbitration.  

17. On January 11, 2013, the Court issued an order denying RBC’s renewed motion 

to compel arbitration in Dasher and Avery. (Order Den. Mot. to Compel Arbitration, ECF No. 

3162); In re Checking Account Overdraft Litig., No. 09-2036, 2013 WL 151179 (S.D. Fla. Jan. 

11, 2013). RBC appealed that order. (Def. RBC Bank (USA)’s Notice of Appeal, ECF No. 

3164). 

18. On February 10, 2014, the Eleventh Circuit affirmed the Court’s denial of RBC’s 

renewed motion to compel arbitration pursuant to the RBC Agreement. See Dasher v. RBC Bank 

(USA), 745 F.3d 1111 (11th Cir. 2014).  The Eleventh Circuit denied RBC’s motion for 

rehearing.  The Eleventh Circuit granted RBC’s motion to stay its mandate pending the filing of 

a petition for certiorari.  On June 20, 2014, RBC filed a petition for writ of certiorari with the 
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U.S. Supreme Court, arguing that arbitration should have been compelled pursuant to the RBC 

arbitration clause. The Supreme Court denied certiorari on October 6, 2014.  On October 20, 

2014, the Eleventh Circuit remanded the case to the Court. 

19. On November 10, 2014, the Consolidated Amended Complaint (“CAC”) was 

filed. (Consolidated Am. Class Action Compl., ECF No. 4007).  On December 5, 2014, RBC 

moved to compel arbitration of Plaintiff Dasher’s amended claims in the CAC pursuant to the 

arbitration clause in PNC’s 2013 amended account agreement.  (Mot. to Compel Arbitration of 

Pl. Dasher’s Individual Claims, ECF No. 4017). The Court denied that motion on August 21, 

2015.  (Order Den. Def’s Mot. to Compel Arbitration, ECF No. 4210).  RBC appealed that order.  

(Def. RBC Bank (USA)’s Notice of Appeal, ECF No. 4213). 

20. On February 5, 2016, while the appeal was pending, the Court denied RBC’s 

motion to dismiss Plaintiff Avery’s individual claims.  (Def. Mot. to Dismiss Pl. Avery’s Individ. 

Claims, ECF No. 4018; Order Den. Def’s Mot. to Dismiss, ECF No. 4284).  RBC was not 

required to file its answer to Plaintiff Avery’s individual claims until the Court resolved RBC’s 

motion to dismiss or strike Plaintiff Avery’s national class claims for lack of subject matter 

jurisdiction.  (Order Grant. Jt. Mot. to Mod. Deadline to Ans. Pl. Avery’s Claims, ECF No. 

4286). 

21. On July 5, 2016, while the appeal was still pending, the Court denied RBC’s 

motion to dismiss or strike Plaintiff Avery’s putative national class claims for lack of subject 

matter jurisdiction.  (Def. Mot. to Dismiss or Strike Pl.’s Nat’l Class Claims for Lack of Subj. 

Matter Juris., ECF No. 4019; Order Den. Mot. to Dismiss or Strike Pl.’s Nat’l Class Claims for 

Lack of Subj. Matter Juris., ECF No. 4302). That order denied RBC’s motion without prejudice 

to it raising the arguments again at the class certification stage. (ECF No. 4302 at 9).  On July 25, 
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2016, RBC answered Plaintiff Avery’s claims and asserted affirmative defenses.  (Ans. and Aff. 

Def. of Def. to Pl. Avery’s Claims in CAC, ECF No. 4307). 

22. On February 13, 2018, the Eleventh Circuit affirmed the Court’s denial of 

arbitration on the ground that Plaintiff Dasher did not agree to arbitrate.  See Dasher v. RBC 

Bank (USA), 882 F.3d, 1017 (11th Cir. 2018).  Dasher returned to the Court on March 14, 2018 

and thereafter proceeded pursuant to the Court’s existing scheduling orders.  (See Am. 

Scheduling Order, ECF No. 4223 (Sept. 22, 2015); Order Cancelling Pretrial Conf. and 

Modifying Deadlines, ECF No. 4334 (Mar. 22, 2017)).  On April 3, 2018, RBC answered 

Plaintiff Dasher’s claims and asserted affirmative defenses. (Ans. and Aff. Def. of Def. to Pl. 

Michael Dasher’s Claims in CAC, ECF No. 4348). 

23. On August 31, 2018, Plaintiffs moved for class certification.  (ECF No. 4364).  

On October 10, 2018, RBC filed its opposition to class certification.  (ECF No. 4370).  On 

November 9, 2018, Plaintiffs filed their reply in support of class certification.   (ECF No. 4371). 

24. On December 12, 2018, the Court heard oral argument on the motion for class 

certification and reserved ruling.  The Court directed both sides to submit proposed orders 

following receipt of the hearing transcript. 

D. Settlement Negotiations. 

25. Beginning in 2018, PNC and Settlement Class Counsel initiated preliminary 

settlement discussions.  The settlement discussions resulted in the production of certain 

confidential overdraft data of RBC to Settlement Class Counsel.  The overdraft data was 

analyzed by Settlement Class Counsel’s expert for the purpose of identifying the number of 

affected Accounts and the amount of damages sustained as a result of High-to-Law Posting. 
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26. On January 22, 2019, Settlement Class Counsel and PNC participated in a 

settlement conference.  On that date, Settlement Class Counsel and PNC reached an agreement in 

principle concerning the material terms of the Settlement. 

27. On February 5, 2019, Settlement Class Counsel and PNC executed a Summary 

Agreement that memorialized the material terms of the Settlement.  On February 8, 2019, 

Settlement Class Counsel and PNC filed a Joint Notice of Settlement and requested suspension 

of all pretrial deadlines pending the drafting and execution of a final settlement agreement; the 

Court granted the request on February 14, 2019.  (ECF Nos. 4381, 4382).  Following further 

negotiations and discussions, the Parties resolved all remaining issues, culminating in the 

Agreement. 

28. On November 6, 2019, Plaintiffs and Class Counsel filed their motion for 

preliminary approval.  (ECF No. 4423).  On November 13, 2019, the Court entered an Order 

Preliminarily Approving Class Settlement and Certifying Settlement Class.  (ECF No. 4425).  

Pursuant to the Preliminary Approval Order, Court-approved notice was disseminated to the 

Settlement Class providing, inter alia, a summary of the Settlement and the rights of members of 

the Settlement Class to object to or opt-out of the Settlement.   

E. Settlement Recovery. 

29. The Settlement required PNC to deposit $7,500,000.00 into the Escrow Account 

following entry of the Preliminary Approval Order.  Agreement ¶ 58.  The Bank deposited that 

sum, thereby creating the Settlement Fund.  The Settlement Fund will be used to: (i) pay all 

payments to Settlement Class Members; (ii) pay all Court-ordered awards of attorneys’ fees, 

costs and expenses of Class Counsel; (iii) pay the Court-ordered Service Award to the Class 

Representative; (iv) distribute any residual funds; (v) pay all Taxes; (vi) pay any costs of Notice 
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Administrator and Settlement Administration other than those required to be paid by PNC; and 

(vii) pay any additional fees, costs and expenses not specifically enumerated in paragraph 82 of 

the Agreement, subject to approval of Settlement Class Counsel and PNC.  Agreement ¶ 82.  In 

addition to the $7,500,000.00 Settlement Fund, PNC is responsible for paying all costs and fees 

of the Settlement Administrator and Notice Administrator incurred in connection with the 

administration of the Notice Program and Settlement administration.  Id. at ¶ 59. 

30. All identifiable members of the Settlement Class who experienced a Positive 

Differential Overdraft Fee will receive pro rata distributions from the Net Settlement Fund, 

provided they do not opt-out of the Settlement.2  Agreement ¶¶ 85, 87.  The Positive Differential 

Overdraft Fee analysis determines, among other things, which RBC Account holders were 

assessed additional Overdraft Fees that would not have been assessed if the Bank had used a 

chronological posting sequence or method for posting Debit Card Transactions instead of High-

to-Low Posting, and how much in additional Overdraft Fees those Account holders paid as a 

result.  The calculation involves a multi-step process described in detail in the Agreement.  Id. at 

¶ 85. 

31. Members of the Settlement Class do not have to submit claims or take any other 

affirmative step to receive relief under the Settlement.  The amount of their damages has been 

determined by Settlement Class Counsel’s expert through analysis of RBC’s electronic data.  

 
2 The Net Settlement Fund is equal to the Settlement Fund, plus interest earned (if any), less the 

amount of Court-awarded attorneys’ fees and costs to Class Counsel, the amount of the Court-

awarded Service Award to the Class Representative, a reservation of a reasonable amount of 

funds for prospective costs of Settlement administration that are not PNC’s responsibility 

pursuant to paragraph 82 of the Agreement, and any other costs and/or expenses incurred in 

connection with the Settlement that are not specifically enumerated in paragraph 82 that are 

provided for in the Agreement and have been approved by Settlement Class Counsel and PNC.  

Agreement ¶ 82. 
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Agreement Section XI.  As soon as practicable after Final Approval, but no later than 150 days 

from the Effective Date (Agreement ¶¶ 87-95), the Settlement Administrator will calculate and 

distribute the Net Settlement Fund, on a pro rata basis, to all Settlement Class Members who had 

a Positive Differential Overdraft Fee and did not timely opt out of the Settlement.  Agreement 

Section XII. 

32. Payments to Settlement Class Members who are Current Account Holders will be 

made by crediting such Settlement Class Members’ Accounts and notifying them of the credit.  

Agreement ¶ 92.  PNC will then be entitled to a reimbursement for such credits from the Net 

Settlement Fund.  Id. at ¶ 93.  Past Account Holders (and any Current Account Holders whose 

Accounts cannot feasibly be automatically credited) will receive their payments by checks 

mailed by the Settlement Administrator.  Id. at ¶ 94. 

33. Any uncashed or returned checks will remain in the Settlement Fund for one year 

from the date the first distribution check is mailed, during which time the Settlement 

Administrator will make reasonable efforts to effectuate delivery of the Settlement Fund 

Payments.  Agreement ¶ 95. 

34. Any residual funds remaining in the Settlement Fund one year after the first 

Settlement Fund Payments are mailed will be distributed pursuant to Section XIII of the 

Agreement.  Agreement ¶ 96. 

F.  Class Release. 

35. In exchange for the benefits conferred by the Settlement, all Settlement Class 

Members who do not opt out will be deemed to have released PNC from claims related to the 

subject matter of the Action.  The detailed release language is found in Section XIV of the 

Agreement.  Agreement ¶¶ 97-100. 
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G.  Settlement Notice. 

36. The Notice Program (Agreement Section VIII) was designed to provide the best 

notice practicable and was tailored to take advantage of the information PNC has available about 

Settlement Class Members.   Agreement ¶¶ 65-76.  PNC will pay all fees and costs of the Notice 

Program.  Id. at ¶¶ 59, 75.   

37. The Notice Program was reasonably calculated under the circumstances to apprise 

members of the Settlement Class of the pendency of the Action, the terms of the Settlement, 

Class Counsel’s Fee Application and request for Service Award for the Class Representative, and 

their rights to opt-out of the Settlement Class or object to the Settlement.  The Notices and 

Notice Program constituted sufficient notice to all persons entitled to notice.  The Notices and 

Notice Program satisfied all applicable requirements of law, including, but not limited to, Federal 

Rule of Civil Procedure 23 and the constitutional requirement of due process. 

38. The Notice Program was comprised of three parts: (1) Mailed Notice consisting of 

direct mail postcards sent to all identifiable members of the Settlement Class; (2) Published 

Notice designed to reach those members of the Settlement Class for whom direct mail notice was 

not possible; and (3) a Long-Form Notice with more detail than the direct mail or publication 

notices, that has been available on the Settlement Website and via mail upon request.  

Agreement, 69-73. 

39. All forms of Notice to the Settlement Class included, among other information: a 

description of the Settlement; a date by which members of the Settlement Class may exclude 

themselves from or “opt out” of the Settlement Class; a date by which members of the Settlement 

Class may object to the Settlement; the date on which the Final Approval Hearing will occur; and 
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the address of the Settlement Website at which members of the Settlement Class may access the 

Agreement and other related documents and information.  Agreement ¶¶ 69-73. 

40. In addition to the information described above, the Long-Form notice also 

described the procedure members of the Settlement Class must use to opt out of the Settlement or 

to object to the Settlement, and/or to Clas�V�� �&�R�X�Q�V�H�O�¶�V��Fee Application and/or request for a 

Service Award for the Class Representative.  All opt-outs and objections must be postmarked by 

the Opt-Out Deadline.  Agreement ¶¶ 65-68. 

a. The Mailed Notice Program 

41. The Mailed Notice Program was administered and timely completed by the 

Notice Administrator in accord with paragraphs 69-73 of the Agreement. 

b.  The Published Notice Program 

42.  The Published Notice Program was administered and timely completed by the 

Notice Administrator in accord with paragraphs 73-74 of the Agreement. 

c. The Settlement Website and the Toll-Free Settlement Line 

43.  The Notice Administrator timely established and has maintained the Settlement 

Website as a means for members of the Settlement Class to obtain notice of, and information 

about, the Settlement.  Agreement ¶¶ 69-73.  The Settlement Website includes hyperlinks to the 

Settlement, the Long-Form notice, the Preliminary Approval Order, and such other documents as 

Settlement Class Counsel and counsel for PNC agreed to post on the Settlement Website.  Id.  

These documents will remain on the Settlement Website at least until Final Approval.  Id. 

44. The Notice Administrator also timely established and has maintained an 

automated toll-free telephone line for members of the Settlement Class to call with Settlement-
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related inquiries and answer the questions of members of the Settlement Class who call with or 

otherwise communicate such inquiries.  Agreement ¶ 64(d). 

H. Settlement Termination 

45. Either Party may terminate the Settlement if it is rejected or materially modified 

by the Court or an appellate court.  Agreement ¶ 106.  PNC also has the right to terminate the 

Settlement if the number of Settlement Class Members who timely opt out of the Settlement 

Class equals or exceeds the number or percentage specified in the separate letter executed 

�F�R�Q�F�X�U�U�H�Q�W�O�\���Z�L�W�K���W�K�H���$�J�U�H�H�P�H�Q�W���E�\���W�K�H���%�D�Q�N�¶�V���F�R�X�Q�V�H�O���D�Q�G���6�H�W�W�O�H�P�H�Q�W���&�O�D�V�V���&�R�X�Q�V�H�O������Id. at ¶ 

107.  The number or percentage will be confidential except to the Court, who upon request will 

be provided with a copy of the letter agreement for in camera review.  Id. 

I. Service Awards�����$�W�W�R�U�Q�H�\�V�¶���)�H�H�V��and Costs  

46. Class Counsel are entitled to request, and PNC will  not oppose, a Service Award 

of $10,000 for the Class Representative.  Agreement ¶ 104.  If the Court approves it, the Service 

Award will be paid from the Settlement Fund and will be in addition to any other relief to which 

the Class Representative is entitled as a Settlement Class Member.  Id.  The Service Award will 

compensate the Class Representative for his time and effort in the Action, and for the risks he 

undertook in prosecuting the Action.   

47. Class Counsel are entitled to request, and PNC will  not oppose, �D�W�W�R�U�Q�H�\�V�¶���I�H�H�V��up 

to thirty-five percent (35%) of the $7,500,000 Settlement Fund, plus reimbursement of litigation 

costs and expenses.  Agreement ¶ 101.  The Parties negotiated and reached this agreement 

�U�H�J�D�U�G�L�Q�J���D�W�W�R�U�Q�H�\�V�¶���I�H�H�V���D�Q�G���F�R�V�W�V���R�Q�O�\�� �D�I�W�H�U���U�H�D�F�K�L�Q�J���D�J�U�H�H�P�H�Q�W���R�Q���D�O�O���R�W�K�H�U���P�D�W�H�U�L�D�O���W�H�U�P�V���R�I��

the Settlement.  Id. at ¶ 105. 
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J. Considerations Supporting Settlement. 

1. �7�K�H���6�H�W�W�O�H�P�H�Q�W���L�V���W�K�H���3�U�R�G�X�F�W���R�I���*�R�R�G���)�D�L�W�K�����,�Q�I�R�U�P�H�G���D�Q�G���$�U�P�¶�V��
Length Negotiations. 

48. Settlement negotiations were informed by the experience of counsel in the 

litigation, certification, trial and settlement of nationwide class action cases.  In particular, Class 

Counsel had the benefit of years of experience and a familiarity with the facts of this Action, as 

well as numerous other cases involving similar claims. 

49. As detailed above, Class Counsel conducted substantial discovery and litigation 

relating to the Plaintiffs�¶ claims and �W�K�H�� �%�D�Q�N�¶�V��anticipated defenses.  Class �&�R�X�Q�V�H�O�¶�V��analysis 

enabled them to gain an understanding of the legal and factual issues in the Action and prepared 

them for well-informed settlement negotiations. 

50. Class Counsel were well-positioned to evaluate the strengths and weaknesses of 

Plaintiffs�¶ claims, as well as the appropriate basis upon which to settle them, as a result of the 

litigation and settlement of similar cases reached within and outside of MDL 2036. 

51. Class Counsel also gained a thorough understanding of the practical and legal 

issues they would continue to face litigating these claims based, in part, on similar claims 

�F�K�D�O�O�H�Q�J�L�Q�J���:�H�O�O�V���)�D�U�J�R�¶�V���K�L�J�K-to-low posting practices prosecuted in Gutierrez v. Wells Fargo 

Bank, N.A., 730 F. Supp. 2d 1080 (N.D. Cal. 2010).  Wells Fargo appealed the final judgment in 

Gutierrez to the United States Court of Appeals for the Ninth Circuit, which affirmed in part and 

reversed in part and remanded for further proceedings.  See Gutierrez v Wells Fargo Bank, N.A., 

704 F.3d 712 (9th Cir. 2012). 

2. Risks Associated with Trial Favor Settlement. 

52. While Class Counsel are confident in the strength of Plaintiffs�¶ case, we are also 

pragmatic in our awareness of the various defenses available to RBC, and the risks inherent in 
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continued litigation.  While Plaintiffs avoided dismissal on various theories advanced at the 

motion to dismiss stage and, to date, have avoided being forced into individual arbitration, the 

ultimate success of Plaintiffs�¶ claims would turn on these and other questions that were certain to 

arise in the context of class certification, summary judgment, trial, and post-judgment appellate 

review. 

53. Protracted litigation carries inherent risks and inevitable delay.  Under the 

circumstances, Class Counsel determined that the Settlement outweighs the risks of continued 

litigation. 

3. The Settlement Amount is Reasonable Given the Range of Possible 
Recovery. 

54. In reaching the Settlement, Settlement Class Counsel were forced to consider the 

potential impact of RBC�¶�V��various defenses, in addition to all of the other litigation risks created 

in this complex multidistrict proceeding. 

55. The $7,500,000 cash recovery obtained through the Settlement represents 

approximately twenty-three percent (23%) of Plaintiffs�¶ �D�Q�G�� �6�H�W�W�O�H�P�H�Q�W�� �&�O�D�V�V�� �0�H�P�E�H�U�V�¶�� �P�R�V�W��

favorable damages recovery, if Plaintiffs and a certified class were successful in all respects 

through trial and on plenary appeal.  There are alternative damage calculations that could have 

resulted in the recovery of a far lower amount at trial and there is no guaranty that Plaintiffs and 

a certified class would have recovered any damages at all.  

56. Given these risks, the $7,500,000 cash recovery obtained through the Settlement 

is outstanding.  PNC�¶�V��agreement to pay the fees, costs and expenses associated with the Notice 

Program and administration of the Settlement �± which are quite substantial �± further enhances 

the recovery, as such amounts will not reduce the amount available for distribution to eligible 

members of the Settlement Class. 
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57. The recovery achieved by this Settlement must be measured against the fact that 

any recovery by Plaintiffs�¶ and members of the Settlement Class through continued litigation 

could only have been achieved if: (i) the Court granted Plaintiffs�¶ pending motion for class 

certification and the Eleventh Circuit did not reverse it; (ii) Plaintiffs and the certified class 

defeated summary judgment; (iii ) Plaintiffs and the certified class established liability and 

recovered damages at trial; and (iv) the final judgment was affirmed on appeal.  The Settlement 

is an extremely fair and reasonable recovery for the Settlement Class in light of RBC�¶�V��merits 

defenses, and the challenging and unpredictable path of litigation that Plaintiffs would have 

faced absent the Settlement.   

4. The Complexity, Expense, and Duration of Ongoing Litigation Favors 
Settlement. 

58. The Settlement is the best vehicle for approximately 150,000 members of the 

Settlement Class to receive the relief to which they are entitled in a prompt and efficient manner.  

Ongoing litigation would involve additional pretrial proceedings in this Court, trial before the 

transferor court upon remand, and ultimately, a plenary appeal to the United States Court of 

Appeal for the Fifth Circuit.  Absent the Settlement, the Action would likely continue for two or 

three more years. 

5. The Factual Record Is Sufficiently Developed to Enable Plaintiffs and 
Settlement Class Counsel to Make a Reasoned Judgment Concerning 
This Settlement. 

59. The Action was settled with the benefit of extensive briefing and decisions from 

this Court and the Eleventh Circuit involving RBC and other banks involved in MDL 2036.  

Class Counsel also had the benefit of 145,000 pages produced by RBC, as well as taking and 

defending eight depositions and preparing and arguing the motion for class certification, as well 

as three appeals before the Eleventh Circuit.  Review of those documents and deposition 
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testimony positioned Settlement Class Counsel to evaluate with confidence the strengths and 

weaknesses of Plaintiffs�¶ �D�Q�G���W�K�H���F�H�U�W�L�I�L�H�G���F�O�D�V�V�¶���F�O�D�L�P�V���D�Q�G���W�K�H���S�U�R�V�S�H�F�W�V���I�R�U���V�X�F�F�H�V�V���D�W���V�X�P�P�D�U�\��

judgment, at trial, and on appeal.  Settlement Class Counsel, with the benefit of their experience 

in MDL No. 2036, were well positioned to evaluate with confidence the strengths and 

weaknesses of Plaintiffs�¶ claims and RBC�¶�V��defenses.   

6. Plaintiff s Faced Significant Obstacles to Prevailing. 

60. Protracted litigation involves risks, delay and expenses; this case is no exception.  

While Class Counsel believe that Plaintiffs had a solid case against RBC, we are mindful that 

RBC advanced significant defenses that we would have been required to overcome in the 

absence of the Settlement.  This Action involved several major litigation risks.  

61. Apart from the risks, continued litigation would have involved substantial delay 

and expense, which further counsels in favor of Final Approval.  Plaintiffs still faced class 

certification, summary judgment, a trial on the merits, and a post-judgment appeal.  The 

uncertainties and delays from this process would have been significant.  Given the myriad risks 

attending these claims, as well as the certainty of substantial delay and expense from ongoing 

litigation, the Settlement cannot be seen as anything except a fair compromise. 

7. The Benefits Provided by the Settlement Are Fair, Adequate and 
Reasonable Compared to the Range of Possible Recovery. 

 
62.   This Settlement provides reasonable benefits to the Settlement Class.  Class 

�&�R�X�Q�V�H�O�¶�V���H�[�S�H�U�W�¶�V���Dnalysis of RBC�¶s transactional data showed that the most favorable damage 

recovery that Plaintiffs and the Settlement Class could reasonably have achieved at a trial was 

$33,153,673.91.  Through the Settlement, Plaintiffs and the Settlement Class have achieved a 

recovery of approximately twenty-three percent (23%) of those damages without further risks or 

delays.   
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63. The $7,500,000 cash recovery obtained through this Settlement is an extremely 

fair and reasonable recovery to the Settlement Class in light of RBC�¶�V��defenses, as well as the 

challenging, unpredictable path of litigation that Plaintiffs would otherwise have continued to 

face in the trial and appellate courts.   

64. The automatic distribution process further supports Final Approval.  All eligible 

Settlement Class Members who experienced a Positive Differential Overdraft Fee will receive 

their cash benefits automatically, without needing to fill out any claim forms �± or indeed to take 

any affirmative steps whatsoever. 

8. The Opinions of Settlement Class Counsel, Plaintiff s, and Absent 
Class Members Favor Approval of the Settlement. 

 
65. Settlement Class Counsel believe this Settlement represents an excellent result in 

the face of extraordinary risks and represents the best vehicle for Settlement Class Members to 

receive the relief to which they are entitled in a prompt and efficient manner. 

66.  The recovery achieved by this Settlement must be measured against the fact that 

any recovery by Plaintiffs and Settlement Class Members through continued litigation could only 

have been achieved if (i) the Court granted Plaintiffs�¶ pending motion for class certification and 

the Eleventh Circuit did not reverse it; (ii) Plaintiffs and the certified class defeated summary 

judgment; (iii ) Plaintiffs and the certified class established liability and recovered damages at 

trial; and (iv) the final judgment was affirmed on appeal.  Given the extraordinary obstacles that 

Plaintiffs faced in the litigation, this recovery is a significant achievement by any objective 

measure. 

67. To date, there has been virtually no opposition to the Settlement.  As of February 

21, 2020, no members of the Settlement Class had requested to be excluded from the Settlement 

Class.  Moreover, as of that same date, no objections to the Settlement had been received.  
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68. Based on these and other reasons, we are of the opinion that the Settlement is 

deserving of Final Approval. 

K. Service Award. 

69. Pursuant to the Settlement, Class Counsel request, and PNC does not oppose, a 

Service Award in the amount of $10,000 for the Class Representative.  Agreement ¶ 104.  If the 

Court approves it, the Service Award will be paid from the Settlement Fund and will be in 

addition to any relief to which the Class Representative is entitled under the terms of the 

Settlement.  Id.  This award will compensate the Class Representative for his time and effort and 

the risk he undertook in prosecuting the Action. 

70. Service awards compensate named plaintiffs for the services they provided and 

the risks they incurred during the course of the class action litigation.  Courts, including this 

Court, have found service awards to be an efficient and productive way to encourage members of 

a class to become class representatives. 

71. The factors for determining a service award include: (1) the actions the class 

representatives took to protect the interests of the class; (2) the degree to which the class 

benefited from those actions; and (3) the amount of time and effort the class representatives 

expended in pursuing the litigation. 

72. The above factors, as applied to this Action, demonstrate the reasonableness of a 

Service Award to the Class Representative.  The Class Representative provided assistance that 

enabled Class Counsel to successfully prosecute the Action and reach the Settlement, including 

(1) submitting to interviews with Class Counsel, (2) locating and forwarding responsive 

documents and information (i.e., monthly account statements and account agreements), and (3) 

preparing for and testifying at a deposition taken by RB�&�¶�V�� �F�R�X�Q�V�H�O.  In so doing, the Class 
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Representative was integral to forming the theory of the case.  The Class Representative not only 

devoted time and effort to the litigation, but the end result of his efforts, and those of Class 

Counsel, conferred a substantial benefit on the Settlement Class.  

73. If the Court approves it, the total Service Award will be $10,000.  This amount 

represents less than 0.0013% of the Settlement Fund, a ratio that falls well below the range of 

reasonable service awards.   

L. �$�W�W�R�U�Q�H�\�V�¶���)�H�H�V and Expenses. 

74. Pursuant to the Settlement, Class Counsel reques�W���W�K�D�W���W�K�H���&�R�X�U�W���D�Z�D�U�G���D�W�W�R�U�Q�H�\�V�¶��

fees of thirty-five percent (35%) of the $7,500,000 Settlement Fund, plus reimbursement of 

$92,899.19 representing limited out-of-pocket costs and expenses incurred in the prosecution and 

settlement of the Action.  PNC agreed not to oppose our request for such fees and expenses.  We 

�Q�H�J�R�W�L�D�W�H�G���D�Q�G���U�H�D�F�K�H�G���W�K�L�V���D�J�U�H�H�P�H�Q�W���U�H�J�D�U�G�L�Q�J���D�W�W�R�U�Q�H�\�V�¶���I�H�H�V���D�Q�G���H�[�S�H�Q�V�H�V���R�Q�O�\���D�I�W�H�U���U�H�D�F�K�L�Q�J��

agreement on all other material terms of this Settlement. 

75. The Court-approved Notice disseminated to the Settlement Class indicated that 

Class Counsel intended to request a fee of up to thirty-five percent (35%) of the $7,500,000.00 

common fund created through our efforts, plus reimbursement of litigation costs and expenses.   

1. The Claims Against RBC Required Substantial Time and Labor. 

76. Prosecuting and settling the claims in the Action demanded considerable time and 

labor, making this fee request reasonable.  Throughout the pendency of the Action, the 

organization of Class Counsel ensured that we were engaged in coordinated, productive work to 

maximize efficiency and minimize duplication of effort.   

77. Class Counsel devoted substantial time to investigating the claims against RBC.  

We interviewed RBC customers and potential plaintiffs to gather information about RBC�¶�V��
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conduct and its effect on consumers.  This information was essential to our ability to understand 

the nature of RBC�¶�V�� �F�R�Q�G�X�F�W���� �W�K�H�� �O�D�Q�J�X�D�J�H�� �R�I�� �W�K�H�� �D�F�F�R�X�Q�W�� �D�J�U�H�H�P�H�Q�W�V�� �D�W�� �L�V�V�X�H���� �D�Q�G�� �S�R�W�H�Q�W�L�D�O��

remedies. 

78. Class Counsel also expended significant resources researching and developing the 

legal theories and arguments presented in our pleadings and motions, and in opposition to RBC�¶�V 

motions, before this Court and the Eleventh Circuit. 

79. Substantial time and resources were also dedicated to conducting discovery, that 

included review of over 145,000 pages of documents and electronic data as well as taking and 

defending eight depositions and preparing and arguing the motion for class certification, as well 

as three appeals before the Eleventh Circuit. 

80. Settlement negotiations consumed further time and resources.  Initial settlement 

discussions began in 2018 and Settlement Class Counsel and PNC participated in a settlement 

conference in late January 2019.  On that date, they reached an agreement in principle 

concerning the material provisions of the Settlement.  Ultimately, on February 5, 2019, 

Settlement Class Counsel and PNC reached an agreement in principle and executed a Summary 

Agreement that memorialized the material terms of the Settlement.  Soon thereafter, they filed a 

joint notice of settlement requesting a suspension of all deadlines pending the drafting and 

execution of the Agreement.  Months of detailed discussions and negotiations ensued, ultimately 

resulting in the drafting and execution of the Agreement.  This work consumed a significant 

amount of time.   

81. This case was litigated longer than any other settlement reached to date in MDL 

2036 (over 8 years).  Class Counsel participated in protracted pretrial proceedings, including 

serial motions to compel arbitration, three appeals before the Eleventh Circuit, briefing and 
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argument on motions to dismiss, extensive discovery, as well as briefing and argument on class 

certification.  All told, �&�O�D�V�V�� �&�R�X�Q�V�H�O�¶�V steadfast and coordinated work paid dividends for the 

Settlement Class.  Taken together, the time and resources Class Counsel devoted to prosecuting 

and settling this Action support the fee we are now seeking.   

2. The Issues Involved Were Novel and Difficult, and Required the 
Exceptional Skill of a Talented Group of Attorneys. 

82. The Court has regularly witnessed and commented upon the high quality of Class 

�&�R�X�Q�V�H�O�¶�V��legal work, which conferred a significant benefit on the Settlement Class in the face of 

numerous litigation obstacles.  It required the acquisition and analysis of substantial factual 

information and complex legal issues.  Moreover, the management of this very large MDL, 

including the Action against RBC, among others, presented challenges that many law firms are 

simply not able to meet. 

83. Indeed, litigation of a case like this requires counsel highly trained in class action 

law and procedure as well as the specialized issues these cases present.  Class Counsel possess 

these attributes, and their participation on the team added value to the representation of this 

Settlement Class of approximately 150,000 Account holders.  

84. The record before the Court shows that the Action involved a wide array of 

complex and novel challenges.  We met every challenge, at every juncture.   

85. In assessing the quality of representation by Class Counsel, the Court also should 

consider the quality of PNC�¶�V�� �F�R�X�Q�V�H�O���� ��RBC was represented by extremely able and diligent 

attorneys who were worthy, highly competent adversaries. 

3. Class Counsel Achieved a Successful Result. 

86. The Settlement we achieved is excellent in light of the hurdles we faced.  Instead 

of facing additional years of costly and uncertain litigation, the overwhelming majority of 
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Settlement Class Members will receive an immediate cash benefit.  Moreover, the Settlement 

Fund will not be diminished by the substantial fees and costs associated with the Notice Program 

and Settlement administration; all such fees and expenses have been and will continue to be 

borne separately by PNC.  Furthermore, payments to eligible Settlement Class Members will be 

forthcoming automatically, through direct deposit for Current Account Holders and checks for 

Past Account Holders.  The Settlement represents an excellent result by any measure. 

4. The Claims Against RBC Entailed Considerable Risk. 

87. Prosecuting the Action was risky from the outset.  RBC asserted that the relevant 

Account agreements expressly authorized it to engage in High-to-Low Posting, that the claims 

brought against it in the Action were subject to mandatory individual arbitration and that 

Plaintiffs�¶ state law claims for relief were preempted.  If the Bank were successful in its defense 

against the Plaintiffs and putative class members, this litigation would have ground to a halt and 

this Settlement would never have been achieved.   

88. Each of these risks, by itself, could have impeded Plaintiffs�¶ and the putative 

�F�O�D�V�V�¶�V�� �V�X�F�F�H�V�V�I�X�O�� �S�U�R�V�H�F�X�W�L�R�Q�� �R�I�� �W�K�H�V�H�� �F�O�D�L�P�V�� �D�W�� �W�U�L�D�O�� �D�Q�G�� �R�Q�� �D�S�S�H�D�O���� �� �7�R�J�H�W�K�H�U���� �W�K�H�\�� �F�O�H�D�U�O�\��

demonstrate that Plaintiffs�¶ claims against RBC were entailed considerable risk and that, in light 

of all the circumstances, the Settlement achieves an excellent class-wide result.    

5. Class Counsel Assumed Substantial Risk to Pursue the Action on a 
Pure Contingency Basis.   

89. Class Counsel prosecuted the Action on a contingent fee basis.  In undertaking to 

prosecute this complex action on that basis, we assumed a significant risk of nonpayment or 

�X�Q�G�H�U�S�D�\�P�H�Q�W�������7�K�D�W���U�L�V�N���I�D�Y�R�U�V���D�Z�D�U�G�L�Q�J���W�K�H���U�H�T�X�H�V�W�H�G���D�W�W�R�U�Q�H�\�V�¶���I�H�H�V�� 
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90. Public policy concerns �± especially ensuring the continued availability of 

experienced and capable counsel to represent classes of injured plaintiffs whose individual 

claims would defy vindication �± further support the requested �D�W�W�R�U�Q�H�\�V�¶��fees.  

91. The progress of the Action to date shows the inherent risk we assumed in taking 

this case on a contingency fee basis.  Despite our ongoing effort in litigating the Action for more 

than eight years, we remain completely uncompensated for the substantial time and expenses 

incurred in this Action.  There can be no dispute that the Action entailed substantial risk of 

nonpayment. 

6. The Requested Fee Comports with Customary Fees Awarded in 
Similar Cases. 

92. Although the requested fee is slightly higher than the fee awards in prior 

settlements approved by this Court in MDL 2036, the 35% fee request is within the range of 

reason under the factors listed by the Eleventh Circuit in Camden I Condo. Ass�¶n. v. Dunkle, 946 

F.2d 768 (11th Cir. 1991), and is supported by similar fee awards in many other cases.  

Numerous decisions have recognized that a fee award of thirty-five percent (35%) of a common 

fund is well within the range of a customary fee.  Moreover, the requested fee is also nearly the 

same percentage awarded as fees in other MDL 2036 settlements approved by this Court, as well 

as many other cases brought in this Circuit and District. 

7. �2�W�K�H�U���)�D�F�W�R�U�V���6�X�S�S�R�U�W���$�S�S�U�R�Y�L�Q�J���&�O�D�V�V���&�R�X�Q�V�H�O�¶�V���)�H�H���5�H�T�X�H�V�W�� 

93. Other factors also support granting our fee request.  As noted above, the time and 

expense demands on us were considerable.  Moreover, our fee request is firmly rooted in the 

economics involved in prosecuting a class action.  Without adequate compensation and financial 

reward, cases such as this simply could not be pursued. 
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 8. Reimbursement of Certain Costs and Expenses. 

94. Class Counsel also respectfully request reimbursement of $92,899.19, 

representing limited out-of-pocket costs and expenses we necessarily incurred in connection with 

the prosecution of the Action and the Settlement.  These costs and expenses are comprised of: (1) 

$83,800.00 in fees and expenses incurred for experts, principally Arthur Olsen, whose services 

were critical in determining the damages for the Settlement Class, in identifying members of the 

Settlement Class, and in allocating the Settlement Fund; (2) $8,229.69 in court reporter fees and 

transcripts; and (3) $869.50 associated with the printing of briefs for the United States Supreme 

Court.  �7�K�H�V�H���F�R�V�W�V���D�Q�G���H�[�S�H�Q�V�H�V���D�U�H���U�H�F�R�U�G�H�G���L�Q���W�K�H���E�R�R�N�V���D�Q�G���U�H�F�R�U�G�V���P�D�L�Q�W�D�L�Q�H�G���E�\���3�O�D�L�Q�W�L�I�I�V�¶��

Coordinating Counsel and were reasonably and necessarily incurred in furtherance of our 

prosecution of the Action and the Settlement. 

95. We have limited the categories of expenses for which we are seeking 

reimbursement to those enumerated above.  We are not seeking reimbursement for many 

thousands of dollars in other expenses, including (but not limited to) travel expenses. 

*     *     * 

 I declare under penalty of perjury of the laws of Florida and the United States that the 
foregoing is true and correct, and that this declaration was executed in Miami, Florida, on 
February 25, 2020. 

       /s/ Aaron S. Podhurst        
                 Aarorn S. Podhurst 
 

 I declare under penalty of perjury of the laws of Florida and the United States that the 
foregoing is true and correct, and that this declaration was executed in Coral Gables, Florida, on 
February 25, 2020. 

       /s/ Bruce S. Rogow   
                Bruce S. Rogow 
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I declare under penalty of perjury of the laws of Florida and the United States that the 
foregoing is true and correct, and that this declaration was executed in Coral Gables, Florida on 
February 25, 2020. 

       /s/ Robert C. Gilbert  
               Robert C. Gilbert 
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UNITED STATES DISTRI CT COURT 
SOUTHERN DISTRICT OF FLORIDA  

MIAMI  DIVISION  
 

Michael Dasher v. RBC Bank (USA) 
 

Case No. 1:10-cv-22190-JLK 
 
 

DECLARATION OF BRIAN  T. FITZPATRICK  
 

I.  Background and qualifications 

1.! I am a Professor of Law at Vanderbilt University in Nashville, Tennessee.  I joined 

the Vanderbilt law faculty in 2007, after serving as the John M. Olin Fellow at New York 

University School of Law in 2005 and 2006.  I graduated from the University of Notre Dame in 

1997 and Harvard Law School in 2000.  After law school, I served as a law clerk to The Honorable 

Diarmuid OÕScannlain on the United States Court of Appeals for the Ninth Circuit and to The 

Honorable Antonin Scalia on the United States Supreme Court.  I also practiced law for several 

years in Washington, D.C., at Sidley Austin LLP.  My C.V. is attached as Appendix 1. 

2.! My teaching and research at Vanderbilt have focused on class action litigation.  I 

teach the Civil Procedure, Federal Courts, and Complex Litigation courses.  In addition, I have 

published a number of articles on class action litigation in such journals as the University of 

Pennsylvania Law Review, the Journal of Empirical Legal Studies, the Vanderbilt Law Review, 

the NYU Journal of Law & Business, and the University of Arizona Law Review.  My work has 

been cited by numerous courts, scholars, and media outlets such as the New York Times, USA 

Today, and Wall Street Journal.  I have also been invited to speak at symposia and other events 

about class action litigation, such as the ABA National Institute on Class Actions in 2011, 2015, 

2016, 2017, and 2019; the ABA Annual Meeting in 2012; and the ABA Section on Litigation 
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Annual Meeting in 2020.  Since 2010, I have also served on the Executive Committee of the 

Liti gation Practice Group of the Federalist Society for Law & Public Policy Studies.  In 2015, I 

was elected to membership in the American Law Institute. 

3.! In December 2010, I published an article in the Journal of Empirical Legal Studies 

entitled An Empirical Study of Class Action Settlements and Their Fee Awards, 7 J. Empirical L. 

Stud. 811 (2010) (hereinafter ÒEmpirical StudyÓ).  This article is still the most comprehensive 

examination of federal class action settlements and attorneysÕ fees that has ever been published.  

Unlike other studies of class actions, which have been confined to securities cases or have been 

based on samples of cases that were not intended to be representative of the whole (such as 

settlements approved in published opinions), my study attempted to examine every class action 

settlement approved by a federal court over a two-year period, 2006-2007.  See id. at 812-13.  As 

such, not only is my study an unbiased sample of settlements, but the number of settlements 

included in my study is several times the number of settlements per year that has been identified 

in any other empirical study of class action settlements: over this two-year period, I found 688 

settlements, including 54 from the Eleventh Circuit alone.  See id. at 817.  I presented the findings 

of my study at the Conference on Empirical Legal Studies at the University of Southern California 

School of Law in 2009, the Meeting of the Midwestern Law and Economics Association at the 

University of Notre Dame in 2009, and before the faculties of many law schools in 2009 and 2010.  

This study has been relied upon by a number of courts, scholars, and testifying experts.1   

                                                   
1 See, e.g., Silverman v. Motorola Solutions, Inc., 739 F.3d 956, 958 (7th Cir. 2013) (relying on article to assess 

fees); In re Equifax Inc. Customer Data Sec. Breach Litig., 2020 WL 256132, at *34 (N.D. Ga. Jan. 13, 2020) (same); 
In re Transpacific Passenger Air Transp. Antitrust Litig., 2019 WL 6327363, at *4-5 (N.D. Cal. Nov. 26, 2019) 
(same); Espinal v. Victor's Cafe 52nd St., Inc., 2019 WL 5425475, at *2 (S.D.N.Y. Oct. 23, 2019) (same); James v. 
China Grill Mgmt., Inc., 2019 WL 1915298, at *2 (S.D.N.Y. Apr. 30, 2019) (same); Grice v. Pepsi Beverages Co., 
363 F. Supp. 3d 401, 407 (S.D.N.Y. 2019) (same); Alaska Elec. Pension Fund v. Bank of Am. Corp., 2018 WL 
6250657, at *2 (S.D.N.Y. Nov. 29, 2018) (same); Rodman v. Safeway Inc., 2018 WL 4030558, at *5 (N.D. Cal. Aug. 
23, 2018) (same); Little v. Washington Metro. Area Transit Auth., 313 F. Supp. 3d 27, 38 (D.D.C. 2018) (same); 
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4.! I have been asked by class counsel to opine on (1) whether the settlement they have 

asked the court to approve is fair, adequate, and reasonable, and (2) whether the attorneysÕ fees 

they have requested are reasonable.  In order to formulate my opinion, I reviewed a number of 

documents provided to me by class counsel; I have attached a list of these documents (and noted 

how I refer to these documents herein) in Appendix 2.  As I explain, based on my study of 

settlements across the country and in the Eleventh Circuit in particularÑ including those in this 

very multidistrict litigationÑ I believe both the settlement agreement and fee request here are well 

within the range of reason. 

 

II.  Case background 

5.! This lawsuit alleges that RBC Bank (USA) (ÒRBCÓ)Ñ now owned by PNC Bank 

(ÒPNCÓ)Ñ breached the covenant of good faith and fair dealing and other state laws of general 

                                                   
Hillson v. Kelly Servs. Inc., 2017 WL 3446596, at *4 (E.D. Mich. Aug. 11, 2017) (same); Good v. W. Virginia-Am. 
Water Co., 2017 WL 2884535, at *23, *27 (S.D.W. Va. July 6, 2017) (same); McGreevy v. Life Alert Emergency 
Response, Inc., 258 F. Supp. 3d 380, 385 (S.D.N.Y. 2017) (same); Brown v. Rita's Water Ice Franchise Co. LLC, 
2017 WL 1021025, at *9 (E.D. Pa. Mar. 16, 2017) (same); In re Credit Default Swaps Antitrust Litig., 2016 WL 
1629349, at *17 (S.D.N.Y. Apr. 24, 2016) (same); Gehrich v. Chase Bank USA, N.A., 316 F.R.D. 215, 236 (N.D. Ill. 
2016); Ramah Navajo Chapter v. Jewell, 167 F. Supp. 3d 1217, 1246 (D.N.M. 2016); In re: Cathode Ray Tube (Crt) 
Antitrust Litig., 2016 WL 721680, at *42 (N.D. Cal. Jan. 28, 2016) (same); In re Pool Products Distribution Mkt. 
Antitrust Litig., 2015 WL 4528880, at *19-20 (E.D. La. July 27, 2015) (same); Craftwood Lumber Co. v. Interline 
Brands, Inc., 2015 WL 2147679, at *2-4 (N.D. Ill. May 6, 2015) (same); Craftwood Lumber Co. v. Interline Brands, 
Inc., 2015 WL 1399367, at *3-5 (N.D. Ill. Mar. 23, 2015) (same); In re Capital One Tel. Consumer Prot. Act Litig., 
2015 WL 605203, at *12 (N.D. Ill. Feb. 12, 2015) (same); In re Neurontin Marketing and Sales Practices Litigation, 
2014 WL 5810625, at *3 (D. Mass. Nov. 10, 2014) (same); Tennille v. W. Union Co., 2014 WL 5394624, at *4 (D. 
Colo. Oct. 15, 2014) (same); In re Colgate-Palmolive Co. Erisa Litig., 36 F.Supp.3d 344, 349-51 (S.D.N.Y. 2014) 
(same); In re Payment Card Interchange Fee and Merchant Discount Antitrust Litigation, 991 F.Supp.2d 437, 444-
46 & n.8 (E.D.N.Y. 2014) (same); In re Federal National Mortgage Association Securities, Derivative, and ÒERISAÓ 
Litigation, 4 F.Supp.3d 94, 111-12 (D.D.C. 2013) (same); In re Vioxx Products Liability Litigation, 2013 WL 
5295707, at *3-4 (E.D. La. Sep. 18, 2013) (same); In re Black Farmers Discrimination Litigation, 953 F.Supp.2d 82, 
98-99 (D.D.C. 2013) (same); In re Southeastern Milk Antitrust Litigation, 2013 WL 2155387, at *2 (E.D. Tenn., May 
17, 2013) (same); In re Heartland Payment Sys., Inc. Customer Data Sec. Breach Litig., 851 F. Supp. 2d 1040, 1081 
(S.D. Tex. 2012) (same); Pavlik v. FDIC, 2011 WL 5184445, at *4 (N.D. Ill. Nov. 1, 2011) (same); In re Black 
Farmers Discrimination Litig., 856 F. Supp. 2d 1, 40 (D.D.C. 2011) (same); In re AT & T Mobility Wireless Data 
Servs. Sales Tax Litig., 792 F. Supp. 2d 1028, 1033 (N.D. Ill. 2011) (same); In re MetLife Demutualization Litig., 689 
F. Supp. 2d 297, 359 (E.D.N.Y. 2010) (same). 
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application through its practice of sequencing customersÕ debit-card transactions from the largest 

amount to the smallest amount instead of chronological order in order to maximize the number of 

overdraft fees it could charge.  The first complaint in this lawsuit was filed on July 2, 2010, in the 

United States District Court for the South District of Florida and shortly thereafter transferred into 

the In Re: Checking Account Overdraft Litigation MDL 2036 (ÒOverdraft Litigation MDLÓ).  RBC 

moved to compel arbitration on four separate occasions, twice in 2010, and once each in 2011 and 

2014.  These motions were denied, only to be appealed to the Eleventh Circuit.  RBC also filed 

motions to dismiss the individual claims of the representative plaintiff and the putative claims of 

the national class.  The Court denied these motions in two separate orders, one dated February 5, 

2016, and the other dated July 5, 2016.  On August 31, 2018, the plaintiff moved for class 

certification, which RBC opposed.  

6.! While the plaintiffÕs motion for class certification was pending, the parties reached 

a class-wide settlement.  This court granted preliminary approval to the settlement and certified a 

settlement class on November 13, 2019.  The parties have now moved the court for final approval 

and class counsel have moved for an award of fees and expenses. 

7.! The class includes, with minor exceptions, Òall holders of a RBC Account who, 

from October 10, 2007 through and including March 1, 2012, incurred one or more Overdraft Fees 

as a result of RBCÕs High-to-Low Posting.Ó RBC Settlement Agreement ¦  56.  Pursuant to the 

settlement agreement, the class will  release PNC from any and all claims pertaining to matters 

during the class period that Òwere or could have been allegedÓ in this lawsuit, including any claims 

arising out of Òthe assessment of one or multiple Overdraft Fees,Ó Òthe amount of one or more 

Overdraft Fees,Ó and Òthe High-to-Low Posting or any other posting order . . . .Ó  Id. at ¦ 97.  In 

exchange, PNC will  pay the class $7.5 million, to be distributed pro rata (after deducting attorneysÕ 
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fees, expenses, and any service awards to the named plaintiff) based on the amount of each class 

memberÕs damages, and with no amount reverting to PNC.  See id. at ¦¦ 82, 87-88, 90.  All  

settlement class members will  receive their cash distributions automatically, without the need to 

fil e claim forms.  See id. at ¦ 85.  In addition to this cash compensation, PNC has agreed to pay all 

costs associated with administering and notifying the class of the settlement.  See id. at ¦ 59. 

8.! Plaintiff and class counsel are now moving for final approval of the settlement and 

class counsel are moving for an award of fees equal to $2,625,000 plus expenses. 

 

III. Assessment of the reasonableness of the settlement 

9.! Under Federal Rule of Civil Procedure 23, class actions can be settled Òonly with 

the courtÕs approval,Ó Fed. R. Civ. P. 23(e), and only if the settlement is Òfair, reasonable, and 

adequate,Ó Fed. R. Civ. P. 23(e)(2).  The court is given this responsibility because the interests of 

class counsel, the class representative, and the defendant can diverge from the interests of absent 

class members, and the court must ensure that the absent class members are treated fairly before 

they are bound to the agreement.  See, e.g., Brian T. Fitzpatrick, The End of Objector Blackmail?, 

62 Vand. L. Rev. 1623, 1630 (2009) (hereinafter ÒObjector BlackmailÓ). 

10.! Courts usually examine a number of factors in discharging this duty.  In the 

Eleventh Circuit, courts have been instructed to consider at least six factors: Ò(1) the likelihood of 

success at trial; (2) the range of possible recovery; (3) the range of possible recovery at which a 

settlement is fair, adequate, and reasonable; (4) the anticipated complexity, expense, and duration 

of litigation; (5) the opposition to the settlement; and (6) the stage of proceedings at which the 

settlement was achieved.Ó  Faught v. Amer. Home Shield Corp., 668 F.3d 1233, 1240 (11th Cir. 

2012); see also Bennett v. Behring Corp., 737 F.2d 982, 986 (11th Cir. 1984).  Although it is not 
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possible to fully assess the fifth factor yet because the deadline for objections to the settlement has 

not yet passed,2 as I explain below, all of the other factors clearly counsel in favor of approving 

the settlement. 

11.! Consider first the factors Ò(1) the likelihood of success at trial,Ó Ò(2) the range of 

possible recovery,Ó and Ò(3) the range of possible recovery at which a settlement is fair, adequate, 

and reasonable.Ó  These factors together ask the court to assess whether the settlement is a fair 

value in light of the risks presented by the litigation.  That is, these factors ask the court to compare 

the relief called for in the settlement with the relief the class might have recovered had the case 

gone forward, discounted by the risks of no or reduced recovery.  According to class counselÕs 

expert, the $7.5 million settlement fund constitutes approximately 23% of the wrongful overdraft 

fees the settlement class members were charged (compared to chronological ordering).  See Olsen 

RBC Declaration ¦ 27.  This is much better than most other recoveries in class action litigation for 

which we have data.3  As I explain below, it is also quite successful when compared to the other 

settlements from the Overdraft Litigation MDL, especially in light of the history and risks 

presented by this case in particular. 

12.! First, it was not at all clear that the plaintiff would have won its case on the merits.  

Like many other banks in the Overdraft Litigation MDL, PNC asserted a number of defenses 

                                                   
2 It is important to note that, even if there is opposition to the settlement from class members, not all opposition is 
created equal.  Although some class members file objections because they sincerely believe there is something amiss 
in the settlement, many others do so only to try to delay final resolution of the case and to use that delay to extract 
side payments from class counsel.  This phenomenon is known as objector blackmail, and courts are wise to stand 
guard against it.  See generally Fitzpatrick, Objector Blackmail, supra. 
3 The best studies of class member recoveries come from securities fraud cases and price-fixing cases.  See, e.g., 
Recent Trends in Securities Class Action Litigation: 2019 Full-Year Review, available at 
https://www.nera.com/content/dam/nera/publications/2020/PUB_Year_End_Trends_012120_Final.pdf at 20 (finding 
that the median securities fraud class action between 2010 and 2019 settled for between 1.3% and 2.6% of a measure 
of investor losses, depending on the year); John M. Connor & Robert H. Lande, Not Treble Damages: Cartel 
Recoveries are Mostly Less Than Single Damages, 100 Iowa L. Rev. 1997, 2010 (2015) (finding the weighted average 
of recoveriesÑ the authorsÕ preferred measureÑ to be 19% of single damages for cartel cases between 1990 to 2014). 
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including that the High-to-Low Posting was authorized by agreements with customers, the claims 

were subject to mandatory individual arbitration, and that the plaintiffÕs state law claims for relief 

were preempted.  Although the plaintiff  was successful in avoiding arbitration and dismissal, there 

were many uncertainties outstanding at the time of settlement.  Even if the plaintiff were to prevail 

on class certification and defeat the bankÕs inevitable motion for summary judgment, it is not at 

all clear how a jury would see these defenses as a matter of fact were this case to proceed to trial.  

Moreover, any judgment would be subject to appeal, introducing even more uncertainty. The 

recovery of 23% of possible damages here is, in my opinion, an excellent one when compared to 

the possibilities that the class could have recovered much less or nothing at all at trial or as a result 

of a post-judgment appeal.4 

13.! Second, it is even more apparent that the recovery here is excellent in light of the 

risks when the settlement is compared to the others from the Overdraft Litigation MDL.  In Table 

1, I set forth each of these settlements, the sum of the cash (and any valued policy changes called 

for in the settlement) as a percentage of the classÕs damages (using chronological ordering as the 

baseline), whether the defendant had invoked arbitration with a class action waiver (as in this case), 

the approximate number of states comprising the plaintiff classes in each case,5 and any other 

obvious considerations relevant to the risk and recovery in these suits.  As this table shows, the 

settlements to date in the Overdraft Litigation MDL recovered between roughly 5% and 65% of 

the damages estimated by class counselÕs expert, with the variation largely dependent on (i) 

                                                   
4 For example, according to class counselÕs expert, if the jury or court adopted a slightly different damage model, the 
damage recovery would have decreased from approximately $33.2 million to approximately $22.5 million.  See Olsen 
RBC Declaration ¦ 33. 
5 These numbers were provided to me by class counsel.  This factor is important because the lawsuits in the Overdraft 
Litigation MDL are based on state law claims and the laws of the states vary to some extent.  This is a risk factor 
because the greater the number of states comprising the class, the greater the risk posed by the predominance 
requirement under Fed. R. Civ. P. 23(b)(3). 
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whether the defendant bank had invoked arbitration and (ii) whether the settlement was reached 

before or after class certification in light of the prospects of surviving an appeal under Fed. R. Civ. 

P. 23(f) to review class certification.  The settlement here is in a case where the bank invoked 

arbitration multiple times and that issue (and others) would be subject to post-judgment review.  

Nonetheless, the settlement will result in the recovery of a percentage of the classÕs damages that 

is at the high end of other cases where arbitration was invoked.  In short, the risk-recovery tradeoff 

here is equal to or better than the other comparable settlements approved in the Overdraft 

Litigation MDL. 
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Table 1: Settlements from In  re: Checking Account Overdraft Litigation, MDL No. 2036 
Defendant Final 

approval 
 

Recovery 
as % of 
damages 

Arbitration 
invoked? 

No. of 
states 

Other factors 

RBC6 Pending 23% Yes 6  
BancorpSouth7 7/15/16 57% No 8 Certified, 23(f) denied 
Capital One8 5/22/15 35% No 6 Certified, 23(f) denied, 

abbr. statute of limit. pd. 
Synovus Bank9 4/2/15 36% Yes 4  
M&T Bank10 3/13/15 5% Yes 10  
Comerica11 6/10/14 35% No 5 Certified, 23(f) denied, 

abbr. contractual limit. pd. 
Susquehanna12 4/1/14 40% No 4  
U.S. Bank13 1/6/14 13% Yes 24  
Compass14 8/7/13 16% Yes 7  
PNC15 8/5/13 45+% No 14 Certified, recon. pending 
Harris16 8/5/13 65+% No 10  
M & I 17 8/2/13 25+% Yes 10  
Great Western18 8/2/13 50+% No 7  
Commerce19 8/2/13 57% No 6  
Associated20 8/2/13 50+% No 4  
TD21 3/18/13 42% No 14 Certified, 23(f) pending 
Citizens22 3/12/13 42% No 13  
Chase23 12/19/12 21% Yes 25  
Bank of the 
West24 

12/18/12 52% No 19  

Union25 10/4/12 63% No 3 Certified, 23(f) denied 
Bank of OK26 9/13/12 46% No 9  
Bank of 
America27 

11/22/11 9-45% No 50 Prior settlement 

 

                                                   
6 See Olsen RBC Declaration ¦ 27. 
7 See BancorpSouth Joint Declaration ¦ 53. 
8 See Capital One Joint Declaration ¦ 61. 
9 See Synovus Bank Joint Declaration ¦ 46. 
10 See M&T Bank Joint Declaration ¦ 61. 
11 See Comerica Joint Declaration ¦ 49. 
12 See Susquehanna Joint Declaration ¦ 43. 
13 See U.S. Bank Joint Declaration ¦ 73. 
14 See Compass Joint Declaration ¦ 65. 
15 See PNC Joint Declaration ¦ 62.  The percentage number listed in the table is based solely on the cash portion of 
the settlement; the total percentage recovery is unknown because the changed practices the bank agreed to as part of 
the settlement were not valued. 
16 See Harris Bank Joint Declaration ¦ 38.  The percentage number listed in the table is based solely on the cash portion 
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14.! Consider next the factor Ò(4) the anticipated complexity, expense, and duration of 

li tigation.Ó  This factor asks the court to assess whether the risk-recovery trade-off identified by 

the above factors might be further justified by the savings in time and expense that the settlement 

brings.  At the time of settlement, the parties were awaiting the CourtÕs decision on class 

certification.  Had the parties not settled, they would have had to brief summary judgment motions, 

complete preparations for trial, present trial and all that goes with it, litigate post-trial motions, and 

then litigate any appeals on the merits before the Eleventh Circuit.  Even at this advanced stage of 

litigation, all of this would have probably consumed millions of dollars of class counselÕs time and 

delay any payments to class members for several years.  As such, this factor further supports the 

settlement in this case. 

15.! Consider next the factor Ò(6) the stage of proceedings at which the settlement was 

achieved.Ó  This factor asks the court to satisfy itself that class counsel have dug far enough into 

the case to know what the case is worth and to enable the court to assess what the case is worth 

                                                   
of the settlement; the total percentage recovery is unknown because the changed practices the bank agreed to as part 
of the settlement were not valued. 
17 See M&I Joint Declaration ¦¦ 9, 39.  The percentage number listed in the table is based solely on the cash portion 
of the settlement; the total percentage recovery is unknown because the changed practices the bank agreed to as part 
of the settlement were not valued. 
18 See Great Western Joint Declaration ¦ 50.  The percentage number listed in the table is based solely on the cash 
portion of the settlement; the total percentage recovery is unknown because the changed practices the bank agreed to 
as part of the settlement were not valued. 
19 See Commerce Bank Joint Declaration ¦¦ 21, 45.  The $18.3 million cash portion of the settlement constituted 45% 
of the classÕs estimated damages; the valuation of the defendantÕs changed practices constituted the remainder. 
20 See Associated Bank Joint Declaration ¦ 50.  The percentage number listed in the table is based solely on the cash 
portion of the settlement; the total percentage recovery is unknown because the changed practices the bank agreed to 
as part of the settlement were not valued. 
21 See TD Bank Joint Declaration ¦¦ 25-27, 54. 
22 See Citizens Financial Joint Declaration ¦ 65. 
23 See Chase Joint Declaration ¦ 29.  The $110 million cash portion of the settlement constituted 14% of the classÕs 
estimated damages; the valuation of the defendantÕs changed practices constituted the remainder. 
24 See Bank of the West Joint Declaration ¦ 46. 
25 See Union Bank Joint Declaration ¦¦ 15, 49. 
26 See Bank of Oklahoma Joint Declaration ¦25. 
27 See Bank of America Joint Declaration ¦¦ 24-30, 68. 
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using the factors discussed above; it is largely a procedural consideration rather than a substantive 

one.  There is no doubt that this case has been litigated long enough to assess its value.  As I noted, 

this case settled after over eight years of litigationÑ indeed, it has gone on longer than any other 

case thus far resolved in the Overdraft Litigation MDL.  The parties reviewed hundreds of 

thousands of pages of discovery, voluminous electronically-stored information, and took a number 

of depositions.  See RBC Joint Declaration ¦ 79.  Moreover, the parties have had the benefit of 

decisions by this court in years of related litigation.  In other words, the lawsuits from the Overdraft 

Litigation MDLÑ especially this oneÑ are at a mature stage; they have not been rushed to 

settlement for a quick fee award. 

16.! Consider finally one other factor that I believe should be examined in order to 

complete a thorough assessment of the fairness of this settlement: the care with which class counsel 

have taken to maximize class member participation in the settlement.  In particular, all  settlement 

class members will automatically receive their pro rata share of the settlement; they will not have 

to submit claim forms.  See RBC Settlement Agreement ¦ 85.  This feature of the settlement is 

very unusual in my experience (although, it has been common in class counselÕs other settlements 

from the Overdraft Litigation MDL), and it is additional reason to look favorably on the settlement. 

17.! For all these reasons, I believe this settlement is not only fair, adequate, and 

reasonable, but, frankly, very impressive as well. 

 

IV. Assessment of the reasonableness of the request for attorneysÕ fees 

18.! This is a so-called Òcommon fundÓ settlement, where the efforts by attorneys for 

the plaintiff have created a common fund for the benefit of class members, but, because this is a 

class action and there is no fee-shifting statute applicable, the attorneys can be compensated only 
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from the fund they have created.  At one time, courts that awarded fees in common fund class 

actions did so using the familiar lodestar approach.  See Brian T. Fitzpatrick, Do Class Action 

Lawyers Make Too Little, 158 U. Pa. L. Rev. 2043, 2051 (2010) (hereinafter ÒClass Action 

LawyersÓ).  Under this approach, courts awarded class counsel a fee equal to the number of hours 

they worked on the case (to the extent the hours were reasonable), multiplied by a reasonable 

hourly rate as well as by a discretionary multiplier that courts often based on the risk of non-

recovery and other factors.  See id.  Over time, however, the lodestar approach fell out of favor in 

common fund class actions because it was difficult to calculate the lodestar (courts had to review 

voluminous time records and the like) and the method did not align the interests of class counsel 

with the interests of the class (because class counselÕs recovery did not depend on how much the 

class recovered).  See id. at 2051-52; Camden I Condominium AssÕn v. Dukle, 946 F.2d 768, 771-

74 (11th Cir. 1991).  According to my empirical study, the lodestar method is now used to award 

fees in only a small percentage of class action cases.  See Fitzpatrick, Empirical Study, supra, at 

832 (finding the lodestar method used in only 12% of settlements).  The other large-scale study of 

class action fee awards found much the same.  See, e.g., Theodore Eisenberg et al., AttorneysÕ Fees 

in Class Actions 2009-2013, 92 N.Y.U. Law Review 937, 945 (2017) (hereinafter ÒEisenberg-

Miller 2017Ó) (finding the lodestar method used only 6.29% of the time from 2009-2013, down 

from 13.6% from 1993-2002 and 9.6% from 2003-2008). 

19.! Reflecting this trend, the Eleventh Circuit held in 1991 that courts should no longer 

use the lodestar method in common fund cases, and, instead, should use what is known as the 

percentage method.  See Camden I, 946 F.2d at 774 (ÒHenceforth in this circuit, attorneysÕ fees 

awarded from a common fund shall be based upon a reasonable percentage of the fund . . . .Ó).  

Under this approach, courts select a percentage that they believe is fair to class counsel, multiply 
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the settlement amount by that percentage, and then award class counsel the resulting product.  The 

percentage approach has the advantages of being easy to calculate (because courts need not review 

voluminous time records and the like) and of aligning the interests of class counsel with the 

interests of the class (because the more the class recovers, the more class counsel recovers).  See 

Fitzpatrick, Class Action Lawyers, supra, at 2052. 

20.! Courts usually examine a number of factors when deciding what percentage to 

award class counsel under the percentage approach.  See Fitzpatrick, Empirical Study, supra, at 

832.  In the Eleventh Circuit, courts use 25% as the ÒÔbench markÕ percentage fee awardÓ and then 

adjust it upward or downward Òin accordance with the individual circumstances of each case.Ó  

Camden I, 946 F.2d at 775.  Although Ò[t]he factors which will impact upon the appropriate 

percentage . . . in any particular case will undoubtedly vary,Ó the Eleventh Circuit has identified 

sixteen factors that it has said may be Òappropriate[]Ó or ÒpertinentÓ to consider.  Camden I, 946 

F.2d at 775.  These factors include Ò[1] the time required to reach a settlement, [2] whether there 

are any substantial objections . . ., [3] any non-monetary benefits conferred upon the class . . ., and 

[4] the economics involved in prosecuting a class action,Ó id., as well as the twelve factors from 

Johnson v. Georgia Highway Express, Inc., 488 F.2d 714, 717-19 (5th Cir. 1974): Ò[5] the time 

and labor required; [6] the novelty and difficulty of the questions involved; [7] the skill requisite 

to perform the legal service properly; [8] the preclusion of other employment by the attorney due 

to acceptance of the case; [9] the customary fee; [10] whether the fee is fixed or contingent; [11] 

time limitations imposed by the client or the circumstances; [12] the amount involved and the 

results obtained; [13] the experience, reputation, and ability of the attorneys; [14] the 

ÔundesirabilityÕ of the case; [15] the nature and length of the professional relationship with the 

client; [and] [16] awards in similar cases.Ó  Camden I, 946 F.2d at 772 n.3. 
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21.! In this case, class counsel are seeking an award of fees equal to $2,625,000.  This 

is less than thirty-five percent (35%) of the $7.5+ million settlement fund.28  In my opinion, the 

award requested here is within the range of reason in light of the factors listed by the Eleventh 

Circuit in Camden I. 

22.! Consider first the factors that go to the fee awards in other cases: Ò[9] the customary 

feeÓ and Ò[16] awards in similar cases.Ó  In my empirical study, there were 35 class action cases 

in which district courts in the Eleventh Circuit used the percentage method to award attorneysÕ 

fees.  See Fitzpatrick, Empirical Study, supra, at 836.  The average fee awarded in these cases was 

28.1% and the median fee awarded was 30%.  See id.  This is broadly consistent with the other 

large-scale study of class action fees.  See Eisenberg-Miller 2017, supra, at 951 (finding mean and 

median of 30% and 33% in the Eleventh Circuit since 2009); Theodore Eisenberg & Geoffrey P. 

Miller, AttorneysÕ Fees and Expenses in Class Action Settlements: 1993-2008, 7 J. Empirical L. 

Stud. 248, 260 (2010) (hereinafter ÒEisenberg-Miller 2010Ó) (finding mean and median in the 

Eleventh Circuit of 21% and 22% before 2009).  Although the award requested here is higher than 

average, it is by no means unprecedented.  This can be seen from Figure 1, which shows the 

distribution of all of the Eleventh Circuit percentage-method fee awards in my study.  In particular, 

the figure shows what fraction of settlements (y-axis) had fee awards within each five-point range 

of fee percentages (x-axis).  As the figure shows, over 40% (i.e., .4) of all settlements included fee 

awards between 30% (inclusive) and 35%.  In other words, the fee award requested here is in the 

meatiest portion of the Eleventh CircuitÕs fee distribution. 

                                                   
28 The $7.5 million figure understates the total amount of the settlement fund because it does not include PNCÕs 
agreement to pay the unquantified costs to administer the settlement and to notify absent class members.  
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Figure 1: Percentage-method fee awards in the Eleventh Circuit, 2006-2007 

 

23.! Indeed, there are plenty of cases in the Eleventh Circuit where courts have awarded 

fees of 35% or more when the other factors and circumstances justify it, including in one of the 

cases remanded from this very MDL.  See Swift v. BancorpSouth Bank, No. 10-cv-00090-GRJ 

(N.D. Fla., July 15, 2016) (awarding $8.4 million in feesÑ 35%Ñ of $24 million class settlement); 

see also Johns Manville v. Tennessee Valley Auth., No. 99-2294 (N.D. Ala. Aug. 20, 2007) 

(awarding $6.3 million in feesÑ 35%Ñ of $18 million class settlement); Neal v. Chase Manhattan 

Bank, U.S.A., N.A., No. 06-00049 (S.D. Ala. May 30, 2006) (awarding $1 million in fees and 

expensesÑ 37%Ñ of $2.7 million class settlement). 

24.! The request here is also consistent with the other fee awards from this MDL, where 

this court awarded 30% or 31% in cases that settled much earlier than this one.  See In re Checking 

Account Overdraft Litigation, 830 F. Supp. 2d 1330, 1358-68 (S.D. Fla. 2011) (30%); Case v. 
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Union Bank, N.A., No. 09-cv-23235-JLK (S.D. Fla., Oct. 4, 2012) (same); Dee v. Bank of the West, 

N.A., No. 10-cv-22985-JLK (S.D. Fla., Dec. 18, 2012) (same); Lopez v. JPMorgan Chase Bank, 

N.A., No. 09-cv-23127-JLK (S.D. Fla., Dec. 19, 2012) (same); Duval v. Citizens Financial Group, 

Inc., No. 10-cv-21080-JLK (S.D. Fla., Mar. 12, 2013) (same); Mosser v. TD Bank, N.A., No. 10-

cv-21386-JLK (S.D. Fla., Mar. 18, 2013) (same); Harris v. Associated Bank, N.A., No. 10-cv-

22948-JLK (S.D. Fla., Aug., 2, 2013) (same); Wolfgeher v. Commerce Bank, N.A., No. 10-cv-

22017-JLK (S.D. Fla., Aug. 2, 2013) (same); McKinley v. Great Western Bank, No. 10-cv-22770-

JLK (S.D. Fla., Aug. 2, 2013) (same); Eno v. M & I Marshall & Illsley Bank, No. 10-cv-22730-

JLK (S.D. Fla., Aug. 2, 2013) (same); Blahut v. Harris  Bank, N.A., No. 10-cv-21821-JLK (S.D. 

Fla., Aug. 5, 2013) (same); Casayuran, et al. v. PNC Bank, N.A., No. 10-cv-20496-JLK (S.D. Fla., 

Aug. 5, 2013) (same); Anderson v. Compass Bank, No. 11-cv-20436-JLK (S.D. Fla., Aug. 7, 2013) 

(same); Waters et al. v. U.S. Bank, N.A., 09-cv-23034-JLK (S.D. Fla., Jan. 6, 2014) (same); Mello 

v. Susquehanna Bank, No. 11-cv-23250-JLK (S.D. Fla., Apr. 1, 2014) (same); Simmons v. 

Comerica Bank, No. 10-cv-22958-JLK (S.D. Fla., Jun. 10, 2014) (same); Given v. M&T Bank, No. 

10-cv-20478-JLK (S.D. Fla., Mar. 13, 2015) (same); Childs v. Synovus Bank, No. 10-cv-23938-

JLK (S.D. Fla., Apr. 2, 2015) (same); Steen v. Capital One, N.A., No. 10-cv-22058-JLK (S.D. Fla., 

May 22, 2015) (31%). 

25.! Indeed, even when compared to fee awards outside the Eleventh Circuit, the fee 

requested in this case is hardly unprecedented.  According to my empirical study, the mean and 

median nationwide using the percentage method was 25.4% and 25%, respectively, with over 

thirty percent of awards between 30% and 35%.  See Fitzpatrick, Empirical Study, at 833-34, 838. 

The other large-scale study of class action fees found much the same.  See Eisenberg-Miller 2017, 

supra, at 951 (finding mean and median of 27% and 29% nationwide since 2009); Eisenberg-
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Miller 2010, supra, at 260 (finding mean and median of 24% and 25% nationwide before 2009).  

Indeed, as in the Eleventh Circuit, courts outside the Eleventh Circuit are not afraid to award fees 

at or above 35% when the other factors and circumstances justify it.  See Stuart J. Logan et al., 

Attorney Fee Awards in Common Fund Class Actions, 24 Class Action Rep. 169 (Mar.-Apr. 2003) 

(listing numerous fee awards above 35% between 1973 and 2003).  As I explain below, it is my 

opinion that these other factors and circumstances justify the request here as well. 

26.! Consider next the factors that go to the time it took to litigate and resolve these 

lawsuits: Ò[1] the time required to reach a settlementÓ and Ò[5] the time and labor required.Ó  These 

factors distinguish this case from most others, including the others from the Overdraft Litigation 

MDL.  This case has been litigated longer than any other concluded case in the Overdraft Litigation 

MDL (over 8 years)Ñ and well beyond the average time to resolve a consumer class action (less 

than 3 years), see Fitzpatrick, Empirical Study, supra, at 820.  Indeed, as I noted, the parties settled 

this case after several contentious motions to compel arbitration that resulted in three trips to the 

Eleventh Circuit.  Additionally, the parties have engaged in substantial discovery and have fully 

briefed and argued the motion for class certification, which was pending at the time the parties 

reached settlement.  As such, these factors counsel in favor of an increase not only from the 

Eleventh CircuitÕs benchmark, but from past awards in the Overdraft Litigation MDL as well. 

27.! Consider next some of the factors that go to the results obtained by class counsel in 

light of the risks they faced: Ò[4] the economics involved in prosecuting a class action,Ó Ò[6] the 

novelty and difficulty of the questions involved,Ó Ò[10] whether the fee is fixed or contingent,Ó 

Ò[12] the amount involved and the results obtained,Ó and Ò[14] the ÔundesirabilityÕ of the case.Ó  

As I explained above, the recovery here is very impressive in light of the risks the class faced, even 

when compared to the other settlements from the Overdraft Litigation MDL.  Yet, like virtually all 
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consumer class actions, this litigation was undertaken on a contingency basis.  That is, class 

counsel devoted a significant amount of time over eight years without receiving any compensation.  

To put it succinctly, this was no ordinary class action.  Indeed, I believe this case was more risky 

and less desirable than most class actions, including many in this MDL.  Given their work and the 

results achieved, they should now be compensated appropriately.  As such, these factors, too, 

weigh in favor of a deviation both from the Eleventh CircuitÕs benchmark as well as past awards 

in the Overdraft Litigation MDL. 

28.! Consider next the other Camden factors.  Two of these factors are inapplicable here 

(at least as of yet)Ñ Ò[2] whether there are any substantial objectionsÓ and Ò[3] any non-monetary 

benefits conferred upon the classÓÑ but the other remaining factors look favorably on the fee 

award requested here.  The other factors go to the skills of class counsel and their relationship with 

the plaintiffs: Ò[7] the skill requisite to perform the legal service properly,Ó Ò[8] the preclusion of 

other employment by the attorney due to acceptance of the case,Ó Ò[11] time limitations imposed 

by the client or the circumstances,Ó Ò[13] the experience, reputation, and ability of the attorneys,Ó 

and Ò[15] the nature and length of the professional relationship with the client.Ó  Although I was 

not privy to the attorney-client relationships here, I can say that class counsel count among their 

number some of the most experienced and highly regarded lawyers in the United States.  These 

are not mere ÒbenchmarkÓ lawyers.  Indeed, had class counsel not been so talented, I doubt the 

class would have recovered the compensation that is provided in this settlement. 

29.! Finally, some courts (about half in my empirical study) ÒcrosscheckÓ the percentage 

method with class counselÕs lodestar for the purpose of capping the percentage at some multiple 

of the lodestar in order to prevent class counsel from reaping a so-called Òwindfall.Ó  See 

Fitzpatrick, Empirical Study, supra, at 832.  In my opinion, the court should not use what has 
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become known as the Òlodestar crosscheck.Ó  As scholars have pointed out, the lodestar crosscheck 

reintroduces the very same undesirable effects of the lodestar method that the percentage method 

was supposed to correct in the first place.  See, e.g., Myriam Gilles & Gary Friedman, Exploding 

the Class Action Agency Costs Myth: The Social Utility of Entrepreneurial Lawyers, 155 U. Pa. L. 

Rev. 103, 140-45 (2006).  In particular, the lodestar crosscheck blunts class counselÕs incentive to 

achieve the largest possible award for the class and instead incentivizes them to multiply filings 

and drag along proceedings to increase their lodestar. 

30.! Consider the following examples.  Suppose a class action lawyer worked on a case 

for one year and accrued a lodestar of $1 million.  If the lawyer believed that a court would award 

it a fee of 25% or 5 times his lodestar, whichever was lesser, then he would be completely 

indifferent between accepting a settlement offer at this point of $20 million and $200 million; 

either way, the lawyer would earn $5 million.  Needless to say, the incentive to be indifferent as 

to the size of the settlement is good neither for the class, which is interested in maximizing its 

compensation, nor for society, which is interested in fully deterring misconduct.  Suppose instead 

the lawyer had been offered $40 million after one year of work.  If the lawyer again believed the 

court would not award a fee of 25% unless it was no more than 5 times his lodestar, then the lawyer 

would want to delay accepting the settlement until he could generate another $1 million in lodestar 

and thereby reap the maximum fee.  Again, this is good neither for the class nor for society, both 

of which have interests in compensating and deterring in the most timely and efficient manner. 

31.! For these reasons, many courts have rejected the lodestar crosscheck, see Brown v. 

Phillips Petroleum Co., 838 F.2d 451, 456 (10th Cir. 1988) (Ò[I]n awarding attorneysÕ fees in a 

common fund case, the Ôtime and labor involvedÕ factor need not be evaluated using the lodestar 

formulation.Ó), and so far this court refused to undertake it in all of the related cases in the 
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Overdraft Litigation MDL.  See, e.g., In re Checking Account Overdraft Litig., 830 F. Supp. 2d at 

1362 (ÒThe lodestar approach should not be imposed through the back door via a Ôcross-check.ÕÓ).  

In my opinion, the court here should continue this practice. 

32.! For all these reasons, I believe the fee award requested here is well within the range 

of reason.  Class counsel undertook an incredibly risky and undesirable case, and through their 

diligence, perseverance, and skill, obtained an outstanding result for the settlement class.  Class 

counsel should be commended for such an excellent result, and should be compensated in accord 

with their request because it is warranted and reasonable given similar fee awards. 

33.! My compensation in this matter was a flat fee in no way dependent on the outcome 

of this motion. 

 

 

      Nashville, TN 

      February 24, 2020 

  

      Brian T. Fitzpatrick 
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